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ASSIGNMENT. 


$135. Lire.—By Parol to a Wife as against Creditors.—A 
parol assignment of a policy accompanied by delivery will vest 
in the assignee an equitable right at least, to the proceeds. 

Boeka vs. Nuella, 28 Mo., 180; Bennett vs. Pound, 28 Mo., 598; St. 
John vs, Am. Mut. Life Ins. Co., 13 N. Y¥., 31; 1 Phillips on Ins. (4th 


Ed.), 60; 280; May on Ins., 3389 ; Reynolds on Life Insurance, chap. 1 ; 
Ellis on Life and Fire Insurance, 99, 32; Bliss on Life Ins., 546. 


A husband may make such a transfer to his wife. 


1 Bishop on Mar. Women, 2719 ; Morrison vs. Thistle, 67!Mo., 597; 2 
Story Eq., 22 1368, 1870 ; Terry vs. Wilson, 63 Mo.,' 498. 


As against creditors such a transfer to a wife will be valid, 
though made without consideration, if it is no more than a rea- 
sonable provision for her, unless it was made with intent to de- 
fraud the creditors. 


Pullis vs. Robinson, 73 Mo., 201. 


Chapman vs, Mcllorath. 
Rep’d Jour'l, p, 774 





Digest of Decisions. 
CANCELLATION. 


§$ 136. Firr.—Notice to Agent not Notice to Insured.— Effect 
and Evidence of Usage.—The insurance was obtained by S. «& S., 
agents employed by the insured to place it, from B., the local 
agent of the company. Afterwards the general agent of the 
company wrote to B. to cancel, who accordingly notified S. & S. 
of cancellation, but the latter failed to notify the insured. The 
policy provided that if any broker or other person than the as- 
sured have procured it, he shall be deemed the agent of the as- 
sured and not of the company “in any transaction relating to 
the insurance ; also, that the insurance might be terminated at 
any time on giving notice to that effect. Held, That an agent 
to procure insurance is not from that engagement alone author- 
ized to cancel the policy. Held, That the provision making the 
party procuring the insurance the agent of the insured, applied 
only to acts relating to the procuring of the insurance, and did 
not render him an agent to accept notice of cancellation. 


White vs. Connecticut F. Ins. Co., 120 Mass., 230; First Nat. Ins. Co. 
vs. Isett, 14 Reporter, 378 ; Grace vs. American Cent. Ins. Co., 16 Blutch., 
433. 


Hdd, That a custom among such agents to accept notice of 
cancellation, would not affect the insured unless uniform and 
known to the insured. Held, That ,evidence of such usage, es- 
pecially where it was claimed that a previous policy of the as- 
sured had been similarly canceled, is admissible to show such a 
knowledge of its existeuce by the insured as shall bind him 


by it. 


Sweating vs. Pierce, 9 C. B. U. S., 53£; Adams vs. Otterbach, 15 How., 
53.) ; Savings Bank vs. Ward, 100 U.S 295; Walls vs. Bayley, 49 N. Y., 
464 ; Rogers vs. Merchants Ins. Co., 1 Story R., 603 ; Stebbins vs. Globe 
Ins. Co., 2 Hall (N. Y.), 632 ; Protection Ins. Co. vs. Harmer, 2 Ohio St., 
452 ; Howard vs. Great Western Ins. Co., 109 Mass., 384; Kerchner vs. 
Venus, 12 Moore P. C., 361 ; Ward vs, Harris, L. R., 8 Irish C. L., 365 ; 
Adams vs. Pittsburg Ins. Co., 76 Penn. St., 411. 


Adams vs. Manufacturers’ & Builders’ Ins. Co. 


Rep’d Jour’. p. 787. 





Incumbrance. 


INCUMBRANCE. 


§ 137. Fire.—Judgment Note.—Statements to Agent.—An ap- 
plication for a policy of insurance contained this provision : 
“This application shall form part of the policy of insurance, and 
all the statements therein made shall constitute warranties on 
the part of the insured.” One of the questions in the applica- 
cation was, “ What incumbrance on the property?” The an- 
swer was, “ None.” At the time of the application there was a 
judgment of $1,000 entered against the assured. Held, That al- 
though the assured told the company’s agent that he had given 
a judgment note, it was his, the assured’s, duty to know and 
state whether or not it had been entered up, and, as it had 
been and was an incumbrince, the false statement in the appli- 
cation avoided the policy. 

Cases of Smith vs. Mutual Insurance Co., 8 Norris, 287, and Eilenberger 
vs. Protection Mutual Fire Ins. Co., id., 464, distinguished. Common- 
wealth Mutual Fire Ins. Co. vs. Huntzinger, 2 Outerbridge, 41. 

Bleoming Grove Mut. F. Ins. Co. vs. McAnerney. 

Rep’d Jour’l, p. 654. 


MEASURE OF DAMAGES. 


§ 138. Fire.—In case of Absence of a Market.—The ordinary 
measure of damages for injury to property is the difference be- 
tween the value of that damaged before the injury occurred, and 
after the damage to it at the place of the injury. But where the 
property in its damaged condition could find no market at the 
place of its injury, the expenses reasonably necessary to prepare 
the injured property for a salable market and shipment thereto 
should also be included in the estimate. 

Winne vs. Ill. C. R. R. Co., 31 Iowa, 587 ; Street vs. Laumier, 34‘Mo., 
469, 

Texas & Pacific R. R. Co. vs. Levi & Bro. 

Rep’d Jour'l, p. 781. Texas S c, 


PREMIUM. 


§ 139. Fire.—Construction of Charter and Policy as to Forfeit- 
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ure for Non-payment of Assessment.—Upon a construction of the 
charter and by-laws of the defendant, a fire insurance company, 
the policy in this case issued, and an examination of the facts of 
the case as proved, Held, That by failure of plaintiff to pay an 
assessment after notice to him, the policy of insurance had not 
ceased to be valid at the time of the loss, and that defendant was 
liable. Wherever a forfeiture, whether total or partial, is in- 
tended to be authorized on the happening of some state of facts, 
the provisions for it should never be administered in a form or 
mode more rigorous than a strict construction against the party 
seeking or insisting on the forfeiture will fairly justify; and where 
the question is whether it was the purpose that there should be 
no forfeiture unless ordered as the result of a hearing, or 
whether the design was that it should immediately arise from 
the occurrence of certain facts without any authentic finding of 
their existence ; or, again, whether it was the intention that it 
might be produced by a mere ex parte and arbitrary determina- 
tion—it is incumbent on the court to incline strongly towards the 
first construction. Where the real subject to be decided is 
whether one shall lose a right or another gain an advantage, it 


will always be intended, if the case will in any wise admit of 
it, that the matter was meant to be settled by an exercise of judg- 
ment respecting the facts after opportunity given to the parties 
to be heard. 


Imstead vs. Farmers’ Mut. Fire Ins. Co. 


Rep’d Jour’l, p. 763. Micu, 8. C. 


$140. Fme.—Non-payment of A sessment dies not Work For 
feiture, when.—The non-payment of an assessment levied against 
a member of a mutual insurance company for his proportion of 
losses and expenses incurred by the company, on the plan of in- 
surance upon which the policy was issued, did not operate to 
forfeit or suspend the policy—such forfeiture or suspension for 
non-payment of the assessment not being so provided by the 
terms of the policy. 


Sanford vs. Cal. Mutual Ins. Co. 


Rep’d Jour’l, p. 793. 
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PROOFS OF LOSS. 


$141. Fire.—Power of an Adjuster to Waive Evid nee w 
Waiver.—There is much diversity of opinion whether an adjuster 
has power to waive preliminary proofs. The better doctrine is 
that an agent sent, and authorized by the company to ascertain 
the nature, cause and extent of the loss, has such power. An 
affidavit of the adjuster, filed by the company that when a case 
is referred to him, he takes the charge and management of it, 
and controls it until finally disposed of subject to the supervision 
of the general agent, will support a finding that such adjuster had 
authority to waive proofs. 

Brink vs. Merchants’ Ins. Co., 49 Vt., 442 ; Eastern ete. Co. vs. Relief 
Ins. Co., 105 Mass., 570 ; Kennebec Co. vs. Augusta, 6 Gray, 204; Glou- 
cester Manufacturing Co. vs. Ins. Co., 5 Gray, 497. 

The fact that the conditions regarding preliminary proofs were 
written in the contract, does not prevent their waiver by an 
authorized agent. . 

Masonic etc. Co. vs. Beck, 77 Ind., 203; 8S. C., 40 Am. R., 295, and 
Byrne vs. Ins. Co., 20 Ind., 103, and is recognized in many well-considered 
cases. Rook vs. Amazon ete. Co., 34 Am. Rep., 323 ; Carson vs. Jersey 
City Co., 14 Vroome, 300, S. C., 49 Am. Rep., 584; Blake vs. Exchange 
Ins, Co., 12 Gray, 265; Priest vs. Citizens Ins. Co., 3 Allen, 602 ; Franklin 
Ins. Co. vs. Chicago Ice Co., 36 Md., 102; 8S. C., 11 Am., Rep., 469. 

Where the adjuster was furnished with a statement of the 
losses, and agreed to return, but instead wrote a letter criticising 
the items, asking for information, and saying that he should 
place the matter before the company, and afterwards wrote 
objecting to payment on other grounds, but making no mention 
of proofs, there was evidence to sustain a waiver of proofs. 

Phelps vs. Hanna, 7 Ind., 21 ; Turner vs. Pary, 27 id., 168 ; Bartlett vs. 
Adams, 43 id., 447; Blair vs. Adams, 48 id., 32 ; Embrew vs. Augusta, 12 
Mass., 309 ; Gerrish vs. Norris, 9 Cush., 167 ; Little vs. Phoenix Ins. Co., 
123 Mass., 380 ; Graves vs. Washington Ins. Co., 12 Allen, 391 ; Penna. 
Co. vs. Kittle, 39 Mich., 51; Farmers’ Ins. Co. vs. Taylor, 73 Penna. St., 
342; Farmers’ Ins. Co. vs. Ureckes, 12 Fed., Rep., 314; Ins. Co. vs. Mayer, 
id., 26. Cases of the Home Ins. Co. vs. Duke, 43 Ind., 418, and the Pro- 
tection ete. Co. vs. Pherson, 5 Ind., 417, distinguished. 

Ana Ins. Co. vs. Shryer et al. 

Rep’d Jour’l, p. 768. 
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RISK. 


$142. Frire.— What Constitutes Negligence of R. R.— Question 
Jor Jury.—Where the cotton, when destroyed, was stored in a 
cotton yard in close proximity to the railway track, and the 
evidence tends to show the use by the railway company of the 
most improved spark arresters, Held, That the question as to 
whether or not it was a prudent act so to store the cotton should 
have been submitted to the jury for determination. The jury 
should determine from the evidence whether the locomotives 
used by the railway were such as the law requires them to use to 
prevent injury to others, and whether the railway employes used 
the requisite degree of care, as well as whether the storing of the. 
cotton where it was stored was, or was not, the exercise of proper 
care. 

Wharton on Negligence, 420, 492; Thompson on Negligence, 154, 155. 

Texas & Pacific R. R. vs. Levi & Bro. 

—§ 138. 


STATUTE. 


§ 143. Fire.—Construction of as to Right of Company to do 
Business, and as to Liability of Stockhlders and Trustees.— 
A reservation in an amendment to the charter of an insurance 
company of the right of the Legislature to bring the corporation 
under the operation of the general laws, does not bind the Legis- 
lature to enact any specific law, and does not operate as a con- 
tract with the stockholders that they shall be subjected to any 
specific additional primary liability on their contracts of sub- 
scription. It only gives a discretion to enact such general law 
as the Legislature in its discretion deems best for the public 
good, and such laws may be penal in their character as to the 
liability of stockholders. Where a statute relating to a corpora- 
tion declares that it shall not transact business until certain pre- 
liminary things have been done, and if it does so transact 
business in violation of such provision, the trustees and 
corporators shall be liable to the creditors to a given 
amount, the liability so imposed is a penalty for violating the 
law or allowing it to be done. But where the statute declares 
the corporation may transact business and the stockholders shall 
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be liable iv. its debts contracted, either absolutely or until some 
subsequent thing shall be done, their liability is primary and is 
based upon a contract. In the other case it is based upon a tort. 
Under the general insurance law of 1869, an insurance company 
has no authority to commence business and issue policies until 
after the Auditor of Public Accounts shall have delivered to it 
a certified copy of its charter and of the certificates required to 
be filed with the Auditor, and the company shall have filed them 
in the office of the proper county clerk for record, and any at- 
tempt on its part to do so before this is done is in direct viola- 
tion of the statute. The individual liability of a stockholder 
under section 16 of the act in force July 1, 1869, entitled “ An 
act to incorporate and to govern fire, marine and inland naviga- 
tion insurance companies doing business in the State of Illinois,” 
is a penalty prescribed for transacting business before the com- 
pany has complied with the requirements of that act, by having 
all its stock paid in, and receiving from the Auditor a certified 
copy of its charter and of the certificates required to be filed, 
and is in the nature of a punishment for the violation of the 
provisions of such act. The act creates no primary liability by 
way of contract between the stockholder and creditors of the 
corporation for the debts thereof, and hence the right of action 
given does not survive the death of the stockholder. Although 
an insurance company is prohibited from commencing business 
and issuing policies before certain things are done which are 
essential to constitute a license or authority, if nt defiance of 
such prohibition it should commence business and issue policies 
as between it and the other contracting party, who has per- 
' formed his part of the contract and paid his money, the company 
will be estopped to deny its authority to make the contract, and 
it will be liable in an action thereon at the suit of the creditor ; 
but such debts are not made by the statute, the debts or liabilities 
of the trustees or corporators. The latter are not made liable 
jointly and severally with the company. Their liability to the 
creditors is not for their indebtedness, but for that of the com- 
pany, as a penalty for allowing it to do business in violation of 
law. 


Bradley vs, Ballard, 55 Ill., 413 ; Darst vs. Gale et al., 83 id., 136 ; Peoria 
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& Springfield R. R. Co. vs. Thompson, ante, 187. See also Field on Cor- 
poration, secs. 259,260,261 ; 2 Parsons on Contracts, 790. 

The individual liability of a trustee or corporator of an insur- 
ance company under the act of 1869, to creditors of the company 
when it has not complied with the law, does not depend upon the 
fact that the creditor has sustained any actual loss or injury by 
the failure of the trustees or corporators. The creditor is only 
required to show the company owes him, and that the whole 
amount of the capital of the company has not been paid in and 
a certificate thereof recorded as provided by the act. 

Moies vs. Sprague, Adm’r, 9 R. I, 1 ; Hill vs. Frazier, 26 Pa. St., 320, 
and Steam Engine Co. vs. Hubbard, 101 U. S. (11 Otto), 188 ;’ Merchants 
Bank vs. Bliss, 35 N. Y., 412; First Nat. Bank vs. Price, 33 Md., 489 ; 
Derickson vs. Smith, 27 N. J. L., 166 ; Kritzer vs. Woodson, 19 Mo., 327; 
Lawler vs. Burt, 7 Ohio St., 340 ; Halsey vs. McLean 12 Allen, 438 ; Cable 
vs. McCune, 26 Mo., 380. Distinguishing Corning vs. McCullough, 1 Comst., 
47; Coleman vs. White, 14 Wis., 762; Harger vs. McCullough, 2 Denio, 
123 ; Paine vs. Stewart, 33 Conn., 516 ; Young vs. Rosenbaum, 39 Cal., 
606; Fuller vs, Ledden, 87 Ill., 310; Aspinwall vs. Sacchi, 57 N. Y., 331 ; 
Norris vs. Wrenschall, 34 Md., 492; Culver vs. Third Nat. Bank, 64 IIl., 
529 ; Steele vs. Dunn, 65 id., 298, and Corwith vs. Culver, 69 id., 502. 


A penal statute is an act by which a forfeiture is imposed for 
transgressing the provisions of the act. It may also be remedial 
in one part and penal in another. The effect, and not the form, 
of the statute is to be considered, and if its object is clearly to 
inflict a punishment on a party for doing what is prohibited, or 
failing to do what is commanded to be done, it is penal in its 
character, and the circumstance that in punishing, a remedy is 
likewise afforded to those who have an interest in the observ- 
ance of the statute, is unimportant. 


Diversey et al. vs. Smith et al. 
Rep’d Jour’l, p. 737. 


SUBROGATION. 


§ 144. Fire.—Railroad not Entitled to in a Suit for Damages. 
—Where suit was brought against a railroad for damages done 
to cotton by fire from a locomotive, and the defense set up was 
that the cotton was fully insured and the policies had been col- 
lected. Held, That a demurrer to such defense was properly sus- 
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tained. The poiicy of insurance is collateral to the remedy 
against the defendant, and was procured solely by the plaintiff 
at his expense, and to the procurement of which the defendant 
was in no way contributory. * * * It cannot be said that the 
plaintiff took out the policy in the interest or behalf of the de- 
fendant ; nor is there any legal principle which seems to require 
that it be ultimately appropriated to the defendant’s use and 
benefit. 


43 Vermont,:538 ; Webe vs. Morris and Essex R. R. Co., 35 N. J., 413 ; 
Clark vs. Wilson, 103 Mass., 221; Hayward vs. Cain, 105 Mass., 213; The 
Propellor Monticello vs. Mollison, 17 Howard, 155 ; Dunham vs. N. E. 
Mut.Ins. Co., 1 Lowell, 253; Mason vs. Sainsburg, 3 Douglass, 61; Clark 
vs. The Inhabitants, 2 Barn. & Cress., 254; Merrick vs. Brainard, 38 
Barbour, 589. 


Texas & Pacific R. R. Co. vs. Levi & Bro. 


SURETY. 


8 145. Lire.—Liability of in Case cf Secretary.—The defend- 


ant James, was the secretary of the plaintiff (corporation), and 
gave bond for the faithful performance of his duties. One of the 
duties required of him was to pay over all moneys received by 
him to the treasurer. He permitted moneys to remain in his 
hands more than one month, and while in his possession they 
were stolen from him. Held, he was not the custodian of the 
moneys, and the failure on his part to pay over the moneys with- 
in a reasonable time (under the circumstances of this case not 
later than the next day after the receipt) is such negligence as to 
render him and his bondsmen liable for the moneys stolen. 


Walker vs. Br. Guarantee Ass., 18 Q. B., 277; Polack vs. Pioche, 35 
Cal., 423; Chidester vs. Consol. Ditch Co., 59 id., 202-3 ; Holladay vs. 
Kennard, 12 Wall., 254; City of Philadelphia vs. Gilmartin, 71 Penn. St., 
140 ; Wharton on Negligence, Section 123. 


Odd Fellows Mut. Aid Association vs. Alkinson et al. 


Rep’d Jour’l, p. 755. 





Report of Decisions. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'TGE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas No. 3 of Philadelphia County. 


POLLOCK 
vs. 


UNITED STATES MUT. ACCIDENT ASSOCIATION.* 


A death by taking poison is not covered by a policy of insurance against bod- 
ily injuries caused by external, violent and accidental means, and which 
also provided that it should not extend to any death caused ‘ by taking of 
poison.” . 
And now, August —, A. D. 1882, it is hereby agreed by and be- 

tween the parties to the above suit that the following case to be 

stated for the opinion of the court in the nature of a special verdict, 
to wit:— 


That the above-named defendant is an association incorporated 


* Decision rendered February 12, 1883, From Legal Intelligencer. 
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under and by virtue of the provisions of an act of the Legislature of 
the State of New York, duly approved by the Governor thereof. 

That one Henry Pollock, the husband of the plaintiff, on the 28th 
of February, 1882, made an application to the said association to be 
admitted as a member thereof. 

That on the seventh day of March, 1882, a certificate of member- 
ship in the said association (No. 8797) was issued to the said Henry 
Pollock, the beneficiary named in the said certificate being his wife, 
the plaintiff hereinbefore named. 

That the membership fee and all assessments due upon the said 
certificate has been paid, and that ths same was in full force on the 
16th day of April, 1882, the date of the death of the said Henry 
Pollock. 

That the said Henry Pollock was by occupation a commercial 
traveler, and sold goods for his father, John Pollock, who is a brush 
manufacturer in the Borough of Easton, Pennsylvania, the deceased 
son being a resident of the same place. 

That on Saturday April 15th, 1882, the said Henry Pollock, being 
upon a business trip, and having reached the Borough of White 
Haven, Penna., went into astore in that place, kept by a man named 
John S. Parke, to whom said Pollock was in the habit of selling 
brushes. That the said Parke, who keeps a general country store, 
also buys from the small distillers in the neighborhood the essential 
oils of birch and wintergreen. That while the said Pollock was in 
the store and engaged ‘in showing his samples to the proprietor, a 
distiller by the name of John S. Keiper, came in with a can of “ birch 
oil” to sell to Parke. Parke left Pollock, and taking the can of oil 
from Keiper to examine the same, poured a tumbler about two- 
thirds full, held it up to the light and then set it down upon the 
counter. Parke then said, “Come boys, I will set them up,” or 
“now I will treat, won’t you take something ?” and Pollock there- 
upon took the glass, either from Parke’s hand or from the counter, 
and said, “I don’t care if I do;” whereupon Pollock tasted it, then 
took a good swallow. Then Keiper said, “Young man, you have 
killed yourself!” Pollock laughed and said that “he had often 
drank it on the Pocono Mountain, where they made it,” and with 
this remark drank the balance of the oil. 

It is further agreed upon as a fact that during the previous Sum- 
mer, to wit, the Summer of 1881, the said Henry Pollock, together 
with one Robert Martin, a brush manufacturer of New York City, 
and Allen Carpenter, a dry-goods merchant of Easton, Pa., and the 
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families of the three named, had boarded on the Pocono Mountains, 
in Monroe County, at a public house kept by a man named Peter 
Mervine ; that in close proximity to the hotel where the party was 
staying there was a distillery, operated by a son of the proprietor 
named above, where the essential oil of birch was manufactured ; 
that the said Pollock and the other members of the party, including 
ladies and children, frequently drank at this distillery the “ milk of 
birch,” or “ lighten,” which is the water through which the oil passes 
in the process of distilling, and which in color, smell and general 
appearance, can hardly be distinguished from the genuine “oil of 
birch.” 

That after the said Pollock had drank the “ birch oil,” as herein- 
before described, he remained in the store of the said Parke for from 
one hour to two hours, and after selling some goods, left the store, hav- 
ing remarked to Parke that he would soon call and see him at his 
(Parke’s) new store at Weatherley, Pa. That while in Parke’s store, 
after having drank the oil, Pollock was asked “how he felt on the 
oil,” and he answered “ All right.” 

That after the said Pollock left Parke’s store he went to the hotel, 
sent the hostler for his samples, and afterwards took the 3 P. M. 
train for Easton, his home. That he arrived at the Lehigh Valley 
Railroad Company’s depot at South Easton at about 6:25 P. M., and 
rode in the omnibus which carries passengers to and from that de- 
pot, to his house on Front Street, in the Borough of Easton, a dis- 
tance of about one half mile ; that during the ride over to town he 
told the driver “to hurry up, that he was sick ;” that he was taken 
violently ill as soon as he got into the house ; that Dr. Isaac Ott, the 
family physician was sent for and attended him, and that subse- 
quently Dr. Traill Green was called in to assist him ; that all that 
medical skill could do to save his life was done, but without avail, as 
the said Pollock died the next day, to wit, on Sunday, April 16, 1882, 
at 11 A. M. 

That the death of the said Pollock was caused solely by the “ oil 
of birch” which he had taken by mistake, the said oil being a 
deadly poison ; that the said “oil of birch” was taken by the said 
Pollock without any intention of taking life, and without the knowl- 
edge by the said Pollock of its deadly effect, he having mistaken it 
for “lighten” or the “milk of birch,” which he had drank scores of 
times before, and which is a harmless beverage. 

It is further agreed upon as a fact that due notice of the death of 
the said Pollock was served upon the association defendant, at its 
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piace of business in the City of New York, on Monday, the 17th day 
of April, 1882, and that satisfactory proof of the fact and cause of 
death have been furnished to the managers of the said association. 

If the court be of the opinion that the death of the said Pollock 
was such an accidental death as is’intended to be covered by the 
certificate of membership hereinbefore referred to, then judgment to 
be entered for the plaintiff for the sum of five thousand dollars, with 
interest thereon from the fifteenth day of June, 1882, but if not, 
then judgment to be entered for the defendant. The costs to fol- 
low the judgment, and either party reserving the right to sue out a 
writ of error therein. 

The following was the opinion of the court below, Ludlow, P. J.: 


The facts inthis case are not disputed, the deceased came to his 
death by unintentionally drinking a deadly poison. 

It is admitted that this policy ought to be liberally con- 
strued, full justice should be done to the assured, and of two con- 
structions, that which is most favorable to him should be adopted. 
The authorities are clear as to these points, and require no discut- 
sion. The difficulty in this case arises from the fact that the words 
“ external, violent and accidental means ” are qualified and limited by 
the proviso, which declares that the benefits of the certificate shall 
not extend “to any injury of which there shall be no external or 
visible sign * * norto any death or disability which may have 
been caused wholly or in part * * by taking of poison.” “It is 
useless to decide whether this death was caused by “ external, vio- 
lent or accidental means ”—while the proviso remains in the certifi- 
cate or policy. 

If the death by poison had been intentional, it would either have 
been by reason of “ medical treatment,” or by “suicide (felonious or 
otherwise, sane or insane).” The words of the certificate, “by tak- 
ing of poison,” can have no meaning unless it was intended to reach 
just such a case as this. The company did not mean to insure 
against a death produced by the unintentional drinking of poison, 
and not even to a death produced by “ external, violent or accidenal 
means,” where there shall exist “no external or visible sign.” The 
adjudged cases nearest in principle to this, Bayless vs. Travelers’ Ins. 
Co., 14 Blatchford, 143, und Hill vs. Hartford Accidental Ins. Co., 22 
Hun, 187, both sustain the view we take, even the dissenting opin- 
ion in the last-cited case sustains the principle applied here. 


Judgment for defendant. 
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The assignment of error was that the court erred in entering judg- 
ment for the defendant. 


Epwarp J. Fox and James W. Witson, Esas., for Plaintiff in Error. 


Witi1m Bro Sire and Wm. S. Price, Esas., for Defendant in 
Error. 


Menrcor, C. J. 


The defendant is a mutual insurance company. The losses are 
paid by assessment on its members. The object of the company is 
to insure against bodily injuries produced in a certain manner spec- 
ified that are caused by external, violent and accidental means. 
Not injuries caused by any one of these means, but by all of them 
combined. Hence the certificate of membership expressly declares 
the benefits shall not be held to extend to any case of death or per- 
sonal injury unless the claimant shall establish by direct and positive 
proof that the death or personal injury “ was caused by external vi- 
olence and accidental means.” To remove all doubt as to the liabil- 
ith of the association to the plaintiff in this case, the certificate fur- 
ther declares the benefits under it shall not extend to any death or 
disability which may have been caused “ by the taking of poison.” 
It is not necessary that the poison be taken with an intent to produce 
death, in order to defeat a claim flowing from the right of member- 
ship. Ifthe poison be innocently taken, and without any knowledge 
of the injurious effect which it was likely to produce, and did produce, 
so far as the poison taking is concerned, the effect may be said to 
be accidental. If we go a step further, and admit in such case that 
the “means” are accidental, yet it is one of the accidental means 
expressly excepted from the protective power of the certificate. The 
liability for injuries caused by external violence is still further limit- 
ed and restricted. Thus the benefits do not extend to cases where 
the injury was “ the result of design, either on the part of the mem- 
ber or of any other person.” To hold the association liable for a 
death caused by taking poison would not only be in conflict with 
the letter of the agreement, but contrary to the whole purpose for 
which the association appears to have been formed. 

Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Scott County. 


WIEBELER 
vs. 


MILWAUKEE MECHANICS’ MUT. INS. CO.* 


A contract to insure where the insurance to commence within a year, is not 
within the statute of frauds. 


R. A. Irwin, for Respondent. 
O’Brien & Witson, for Appellant. 


GILFILLAN, C. J. 


Action on a contract to insure. From the admissions in the plead- 
ings and on the trial, and from the evidence, the referee was justi- 
fied in finding, as he did find, that plaintiff held defendant’s policy 
(about to expire) insuring his dwelling for three years for the sum 
of $250, and that before it expired the agent of defendant, on its 
behalf, agreed orally with plaintiff to renew it, increasing the amount 
on the dwelling to $400, and extending it so as to cover the furni- 
ture in the amount of $250, and the barn to the amount of $100. 
Nothing being said to the contrary, the presumption would be that 
the renewal was to be for the same length of time and the same rate 


* Opinion filed June 14, 1883, 
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of premium as in the original policy, and the referee found the fact 
accordingly. This makes a good contract to insure for the term of 
three years. Defendant claims that the contract was within the stat- 
ute of frauds and void. There is included in the statute “every 
agreement that by its terms is not to be performed within one year 
from the making thereof.” This, of course, does not include an 
agreement that may, in accordance with its terms, be fully performed 
and ended within the year ; as where the thing to be done depends 
on a contingency that may happen within the time. This is the case 
with a contract to insure where the insurance is to commence with- 
in the year. 


Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court of First District. 


JOHN DIVERSEY 
us, 

BYRON M. SMITH, 
AND 


THOMAS M. BURKETT er at. 
US. 


JOHN PLANKINTON er at.* 


An action to recover a statutory penalty does not survive the death of the de- 
fendant, and a writ of error from the Appellate Court to reverse a judg- 
ment in favor of the defendant against his executors is properly dismissed, 


Section 2, art. 10 of the constitution of 1848, not having directed any specific 
way in which ‘‘dues from corporations not possessing banking powers or 
privileges, shall be secured ”’ and allowing it to be ‘“‘ by such individual li- 
abilities of the corporators as may be prescribed by law,” any means pro- 
vided by the General Assembly for that purpose would seem to meet that 
requirement, and should the General Assembly determine to secure such 
dues by individual liabilities of the corporators, there is no restriction or 
limitation as to the manner in which it shall be done. It may therefore 
secure such dues by making the corporators liable individually tu penalties 
as a reasonable and effective mode, 


A reservation in an amendment to the charter of an insurance company of 
the right of the Legislature to bring the corporation under the operation of 
general laws, does not bind the Legislature to enact any specific.law, and 
does not operate as a contract with the stockholders that they shall be sub- 
jected to any specific additional primary liability on their contracts of sab- 
scription, It only gives a discretion to enact such general law as the Leg- 
islature in its discretion deems best for the public good, and such laws may 
be penalin their character as to the liability of stockholders, 


Where a statute relating to a corporation declares that it shall not transact 
)usiness until certain preliminary things have been done, and if it does 
so transact business in violation of such provision, the trustees and corpora- 
tors shall be liable to the creditors to a given amount, the liability so im- 

... posed is a penalty for violating the law or allowing it to be done. But 


eee 


* Opinion filed at Ottawa, June 21, 1882. Rep. in 103 Ill., 108. 
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where the statute declares the corporation may transaet basiness and the 
stockholders shall be liable for its debts contracted, either absolutely or 
until some subsequent thing shall be done, their liability is primary and is 
based upon a contract. In the other case it is based upon a tort. 

Under the general insurance law of 1269, an insurance company has no author- 
ity to commence business and issue policies until after the Auditor of Pub- 
lic Accounts shall have delivered to it a certified copy of its charter and of 
the certificates required to be filed with the Auditor, and the company shall 
have filed thei in the office of the proper county clerk for record, and any 
attempt on its part to do so before this is done is in direct violation of the 
statute. 

The individual liability of a stockholder under section 16 of the act in force 
July 1, 1860, entitled ‘* An act to incorporate and te govern fire, marine 
and inland navigation insurance companies doing business in the State of 
Illinois,” is a penalty prescribed for transacting business before the com- 
pany has complied with the requirements of that act, by having all its 
stock paid in, and receiving from the Auditor a certified copy of its charter 
and of the certificates required to be filed. and is in the nature of a punish- 
ment for the violation of the provisions of such act. The act creates no 
primary liability by way of coutract between the stockholder and creditors 
of the ccrporation tor the debts thereof, and hence the right of action given 
does not survive the death of the stockholder. 

Although an insurance company is prohibited from commencing business and 
issuing } olicies before certain things are done which are essential to con- 
stitute a license or authority, ifin defiance of such prolibition it should 
commence business and issue policies, as between it and the other contract- 
ing party, who has performed his part of the contract and paid his money, 
the company will be estopped to deny its authority to make the contract, 
and it will be liable in an action thereon at the suit of the creditor ; but 
such debts are not made by the statute the debts or liabilities of the trus- 
tees or corporators. The latter are not made liable jointly and severally 
with the company. Their liability to the creditors is not for their indebt 
edness, but for that of the company, as a penalty for allowing it to do 
business in violation of law. 

The individual liability of a trustee or corporator of an insurance company 
under the act of 1869, to creditors of the company when it hus not com- 
plied with the law, does not depend upon the fact that the creditor has sus- 
tained any actual loss or injury by the failure of the trustees or corporators. 
The creditor is only required to show the company owes him, and that the 
whole amount of the capital of the company has not been paid in and a 
certificate thereof recorded as provided by the aet. 

A penal statute isan act by which a forfeiture is imposed for transgressing the 
provisions of the act. It may also be remedial in one part and penal in 
another. The effeet, and not the form, of the statute is to be considered, 
and if its object is clearly to inflict a punishment on a party for doing 
what is prohibited, or failing to do what is commanded to be done, it is 
penal in its character, and the circumstance that in punishing, a remedy is 
likewise afforded to those who bave an interest in the observance of the 
statute, is unimportant. 

It isa maxim generally true, that if an aflirmative statute which is introduc- 
tive of a new law, directs a thing to be done in a certain manner, that thing 
shall not be done in any other manner, even though there be no negative 
words. Hence, a provision that certain things shall be done to constitute 
a license or authority, is equivalent to an express prohibition against the 
license or authority unless those things shall be done. 


Gary, J. 
The first of these acticns, Diversey vs. Smith, was an action of 
debt, brought by John Diversey for use etc., a creditor of the Ger- 
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mania Insurance Company, a corporation organized under an act of 
the Legislature of this State for the business of fire insurance, 
against Solomon A. Smith, appellee’s testator, who was a stockholder 
in the corporation, to enforce his individual lability as a corporator 
under the general laws of the State. The defendant demurred to 
the plaintiffs declaration, and the Superior Court of Cook County 
sustained the demurrer. The appellant appealed to the Appellate 
Court, and during the pendency of that appeal the defendant died. 
His death was suggested and on motion a scire facias was issued to 
the appellee, the executor of the last will of the defendant. The 
Appellate Court, on appellee’s motion, dismissed the appeal on the 
ground that the cause of action did not survive the defendant’s 
death against his legal representatives. From that order appellant 
appealed to this court. 


Messrs. Suurzitpt and Westover, for the appellant. 


The constitution of 1848, under which the charter was granted, re- 
quired that dues from such corporations should be “secured by such 
individual liabilities of the corporators or other means ” as might be 
prescribed by law. By an amendment to the charter, accepted prior 


to the general law of 1869, a right was reserved by the State to bind 
it in the future by general law. These provisions created each a 
contract between the company and the State, and the subsequent 
general law securing creditors by a limited liability of stockholders 
was but carrying these compacts into effect, and is not a penalty un- 
less made so by its terms. Avenz vs. Weir, 89 IL, 15; Union Iron 
Co vs. Pierce, 4 Biss., 327: Butler vs. Walker, 80 Il, 345; Gulli- 
ver vs. Roelle, 100 id., 141 ; Tomlinson vs. Jessup, 15 Wall. 457; 
Miller vs. State, 15 id., 478 ; Shermen vs. Smith, 1 Black., 587; Me- 
Laren vs. Pennington, 1 Paige, 102; In :e Reciprocity Bank, 22 N. 
Y., 9 ; In re Olivar Lees Bank, 21 id., 9; Bailey vs. Hollister, 12 id., 
112 ; Stanley vs. Stanley, 26 Maine, 191. 

The language of the statute, that the corporators “shall be sever- 
ally liable for all debts,” etc., “to the amount by him or them sub- 
scribed, until the whole amount of the capital of such company 
shall have been paid in, and a certificate thereof recorded,” imposes 
no penalty but defines an original liability, as required by the con- 
stitution. Aspinwall vs. Sacchi, 57 N. Y., 331; Bird vs. Hayden, 1 
Robertson, 383 ; Corning vs McCullough, 1 Comst., 47 ; Coleman 
vs. White, 14 Wis., 762; Culver vs. Third Nat. Bank, 64 Il, 529 ; 
Fuller vs. Ledden, 87 id., 310 ; Harger vs. McCullough, 2 Denio, 
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123 ; Norris vs. Wrenschall, 34 Md., 492; Paine vs. Stewart, 33 
Conn., 516 ; Young vs. Rosenbaum, 29 Cal., 646. 

A statutory penalty is imposed by way of a fine or punishment 
for the non-performance of a duty imposed by statute, or for the 
performance of an act forbidden by statute. Cable vs. McCune, 
26 Mo., 371 ; Providence Savings Inst. vs. Skating Rink, 52 id., 552; 
Gregory vs. German Bank of Denver, 33 Col., 332; Union Iron 
Co. vs. Pierce, 4 Biss., 327 ; Derrickson vs. Smith, 27 N. J., 166 ; 


Craw vs. Easterly, 4 Lans., 513 ; Kelton vs. Phillips, 3 Mass., 361 ; 
Franklin Glass Co. vs. White, 14 id., 286 ; Ripley vs. Sampson, 10 
Pick., 370; Stedman vs. Evelith, 6 Metce., 119 ; Bolen vs. Crosby, 
49 N. Y., 183 ; Whitney Arms Co. vs. Barlow, 41 N. Y. St., 220 ; 
Jones vs. Barlow, 38 id., 142; Nemmons vs. Tappan, 2 Sweeney, 
652 ; Strong vs. Sproul, 4 Daly, 326; Barnett vs. A. & P. R. R. 
Co., 68 Mo., 56; Nassau Bank vs. Brown, 30 N. J. Eq., 478 ; Stur- 
gis vs. Burton, 8 Ohio St., 215 ; Irvine vs. McKeon, 23 Cal., 472 ; 
Lawler vs. Burt, 7 Ohio St., 341 ; First Nat. Bank vs. Price, 33 Md., 
427 ; Garrison vs. Howe, 17 N. Y., 458; Andrews vs. Murray, 33 
Barb., 354 ; Shaler vs. Bliss, 34 id., 309; Boughton vs. Otis, 21 N. 
Y., 264 ; Squire vs. Brown, 22 How., 45 ; Halsey vs. McLean, 12 
Allen, 438 ; Bank vs. Commonwealth, 26 Pa., 451; Kritzer vs. Wood- 
son, 19 Mo., 327 ; Hill vs. Frazier, 22 Pa., 230; Norris vs. Wren- 
schall, 34 Md., 492 ; Cameron vs. Seamen, 69 N. Y., 396; Steam 
Engine Co. vs. Hubbard, 101 U. 8., 188 ; Merchants’ Bank vs. Bliss, 
35 N. Y., 412; Corning vs. McCullough, 1 Comst., 47. 

In general, liabilities of this nature, or kindred liabilities, have 
been held to survive the death of the stockholder. Bailey vs Hol- 
lister, 12 N. Y., 112 ; Burr vs. Wilcox, 22 id., 551 ; Diven vs. Dun- 
can, 41 Barb., 520 ; Diven vs. Lee, 36 id., 302. 

There is a clear distinction between a liability that is primary 
and therefore ex con/ractu, and one for a wrong-doing and in tort. 
As an illustration of the former, see Corning vs. McCullough, 1 
Comst,, 47; Allen vs. Sewell, 2 Wend., 338 ; Moss vs. Oakley, 2 
Hill, 265 ; Bailey vs. Blaucker, 3 id., 188; Harger vs. McCullough, 
2 Denio, 119 ; Ex parte Van Riper, 20 Wend., 614. In illustration 
of such as are in tort, see Garrison vs. Hare, 17 N. Y., 458; Andrews 
vs. Murray, 33 Barb., 354 ; Shaler vs. Bliss, 34 id., 309 ; Boughton 
vs Otis, 21 N. Y., 261 ; Squire vs. Brown, 22 How., 45 ; Halsey vs. 
McLean, 12 Allen, 438 ; Lawler vs. Burt, 7 Ohio St., 341 ; Derrick- 
son vs. Smith, 27 N. J., 166; Bank vs. Commonwealth, 26 Pa., 451 ; 
Kritzer vs. Woodson, 19 Mo., 327 ; Hill vs. Frazier, 22 Pa., 230. 
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Mr. Joun 8S. Coorrr, fur Appel’er. 


The liability imposed upon stockholders of insurance companies 
by section 16 of the act of 1869, is penal in its character, and can be 
sustained only on that ground. Weidenger vs. Spruance, 101 IL, 
278 : Gulliver vs. Roelle, 100 id.; 141 ; Gridley vs. Barnes et al., 103 
id., 211; Merchants Bank of New Haven vs. Bliss et al., 35 N. Y., 
412 ; Losee et al. vs. Bullard, 79 id., 404; First Nat. Bank vs. Price 
et al., 33 Md., 487; Derrickson vs. Smith, 27 N. J. L., 166 ; Cairo 
and St. Louis R. R. Co. vs. Warrington, 92 Ill, 157 ; Cable vs. Mc- 
Cune, 26 Mo., 380 ; Halsey vs. McLean, 12 Allen, 438; Sturges vs. 
Burton, 8 Ohio St., 215; Lawler vs. Burt, 7 id., 340; Moies vs. 
Sprague, Adm’r, 9 R. I.; Steam Engine Co. vs. Hubbard, 101 U. S., 
(11 Otto), 188 ; Richardson vs. Aiken, 87 LL, 138. 


Mr. Joun H. Tuompson, for the Appe lees Plankinton and others. 


A writ of error against an executor will be abated when the 
cause of action does not survive. Barrett et ux. vs. Gaston, exr., 
Breese, 255. 

A provision of law imposing an individual liability for a corporate 
debt, is to be construed strictly. Gray vs. Coffin et al.,9 Cush., 199; 
Moyer vs. Penn. S. Co., 71 Pa. St., 293; Appeal of Means, 85 id., 
75, 

The Legislature may impose a reasonable penalty for the non-per- 
formance of a legal duty, although the duty may have been declared, 
and its performance enjoined, by the principles of the common law 
or by a prior statute. Chicago, Rock Island & Pacific R. R. Co. vs. 
Reidy, 66 Ill, 43 ; Chicago & St. Louis R. R. Co. vs. Warrington, 92 
id., 157; Burnett vs. Chicago & Pacific R. R. Co., 68 Mo., 56. 

The liability imposed by section 16 of the general insurance act 
of 1869, is a statutory penalty. Weidenburger vs. Spruance, 101 
Ill., 278 ; Bank vs. Price et al., 33 Md., 487; Cameron vs. Seamen, 
69 N. Y., 396 ; Derrickson vs. Smith, 27 N. J. L., 166 ; Steam En- 
gine Co. vs. Hubbard, 101 U. S., 188 ; Kritzer vs. Woodson, 19 Mo., 
327 ; Cable vs. McCune, 26 id., 371 ; Hill vs. Frazier, 22 Pa. St., 
320 ; Harrisburg Bank vs. Commonwealth, 26 id., 451 ; Lawler vs. 
Burt,7 Ohio St, 341; Sturges vs. Burton, 8 id., 215 ; Halsey vs. 
McLean, 12 Allen, 438. 

When a staute, directly or indirectly, requires a company, its 
officers or stockholders, to do anything, or prohibits the company 
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or its officers from doing anything, and imposes a liability for its 
violation upon either the company, its officers, or stockholders, 
such statue is of a penal character. But when the statute imposes 
a liability on the stockholders for some benefit to the public, or to 
some class, and contains no command to do or not to do anything, 
it is not penal, but creates a primary liability exc miractu upon the 
stockholder. 


ScHoLFIELD, J. 

In these cases the facts are, in all material respects, similar, and 
the single question presented by the record and discussed in argu- 
ments of the counsel, is common to both. In each the action is 
debt upon a policy of insurance issued by a company which 
was organized under a special charter enacted by the General As- 
sembly long prior to July 1, 1869, against a stockholder of the com- 
pany, who had become such by making and performing on his part, 
a contract of subscription for stock, prior, also, to July 1, 1869. 

Judgments were rendered in the Superior Court of Cook County 
for the defendants. From these judgments appeals were taken to 
the Appellate Court for the First District, and while the appeals 
were there pending, and before argument, the defendants died tes- 
ate. The deaths of the defendants were suggested, and there- 
upon writs of error were sued out and served, making their exec- 
utors parties. On motion of the executors, the Appellate Court 
dismissed the writs of error and gave judgments for costs. To re- 
verse those judgments the present appeals are prosecuted. 

For convenience we shall treat the cases as one, and speak of the 
parties in the singular number only. 

If the action is for a statutory penalty, it does not survive the 
death of the testator, and the writ was properly dismissed, as is 
conceded by counsel for appellant. 1 Chitty’s Pleadings (7th Am. 
ed.), 103, 104; Hambly vs. Trott, Cowp., 372; Barrett et ux. vs. 
Gaston, Breese, 255. The question, therefore, is, whether the action 
is on a contract, or for a statutory penalty. 

We do not think it needful to discuss at this time whether it was 
competent for the General Assembly to impose a primary double lia- 
bility on stockholders in insurance companies, by a law enacted sub- 
sequent to the making and performing, on their part, of their con- 
tracts of subscription, since, in our opinion, no such law has been 
enacted, and it will be quite time enough to consider that ques- 
tion when it shall be properly before us for determination. Sec. 
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2 of Art. 10 of the constitution of 1848, directs no specific way in 
which “dues from corporations not possessing banking powers or 
privileges shall be secured.” 

It allows it to be “by such individual liabilities of the corporators 
or other means, as may be prescribed by law.” Hence, any means 
provided by the General Assemby for that purpose would seem to 
meet the requirement, and should the General Assembly deter- 
mine to secure such dues by individual liabilities of the corpora- 
tors, there is no restriction or limitation as to the manner in which 
it shall be done. It is therefore impossible to say that it may not 
be by making the corporators liable, individually, to penalties, be- 
cause it is manifest this might be a reasonable mode, and a very ef.- 
fective one, too, of securing such dues. 

We also think it quite obvious that the reservation in the amend- 
ment to the charter of the insurance company of the right of the 
General Assembly to bring the corporation under the operation of 
general laws, bound the General Assembly to enact no specific law, 
and did not operate as a contract with the stockholders that they 
should be subjected to any specific additional primary liability on 
their contracts of subscription. Had a law imposing additional 
primary liability been enacted, it would have been pertinent to have 
inquired whether i was in the power reserved to the General As- 
sembly ; but no one can reasonably claim that the mere reservation 
of power to enact a general law in regard to insurance companies, 
did of itself constitute such a law. At most it could only be said 
that the General Assembly reserved the right, to be exercised in its 
discretion, to enact such general laws in regard to insurance com- 
panies as, in the opinion of its members, the public welfare should 
require. We are unable to conceive of a valid reason why such 
laws might not be penal in their character. 

In our opinion, therefore, necessarily, neither the constitutional 
provision nor the reservation in the amendment to the insurance 
charter referred to, can furnish any aid in determining whether the 
present action is on a contract or for a statutory penalty. What 
has been enacted must be determined by an examination of the act 
itself, the power to so enact not being now in question. 

The action is brought under the provisions of “an act to incor- 
porate and to govern fire, marine and inland navigation insurance 
companies doing business in the St«te of Illinois,” in force July 1, 
1869 (Rev. Stat., 1874, p. 591), and tie portions of the several sec- 
tions necessary to a solution of the question before us are as follows : 

« 
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The first section authorizes any number of persons, not less than 
thirteen, to associate and form an incorporated company for the 
purpose of making insurance, etc. 

The 3d section requires that ‘such persons shall file in the office 
of the Auditor of Public Accounts, a declaration, signed by all the 
corporators, expressing their intention to form a company for the 
purpose of transacting the business of insurance, as expressed in the 
first section of this act, which declaration shall also comprise a copy 
of the charter proposed to be adopted by them, and shall publish a 
notice,” etc. The 7th section provides that “it shall and may be 
lawful for the individuals associated for the purpose of organizing 
any company under this act, after having published the notice and 
filed the declaration and charter, as required by the 3d section of 
this act, and also on filing in the office of the Auditor of Public Ac- 
counts proof of such publication, * * * to open books for subscrip- 
tion to the capital stock of the company so intended to be organized, 
and to keep the same open until the full amount specified in the 
charter is subscribed,” etc. The 8th section directs how its capital 
shall be invested. The 9th section provides what real estate may be 
owned. In the 10th section it is enacted that “the charter and proof 
of publication herein required to be filed by every such company shall 
be examined by the Attorney-General, and if found conformable to 
this act, and not inconsistent with the constitution or laws of this 
State, shall be certified by him to the Auditor of Public Accounts, 
who shall thereupon cause an examination to be made, either by 
himself or by three disinterested persons specially appointed by him 
for that purpose, who shall certify, under oath, that the capital here- 
in required of the company named in the charter, according to the 
nature of the business proposed to be transacted by such company, 
has been paid in, and is possessed by it in money, or in such stocks 
and bonds and mortgages as are required by the 8th section of this 
act ; * * * and the corporators and officers of such company shall 
be required to certify, under oath, that the capital exhibited to those 
persons is bona fide property of the company. Such certificate 
shall be filed in the office of the said Auditor, who shall thereupon 
deliver to such company a certified copy of the charter and of said 
certificates, which, on being filed in the office of the clerk of county 
where the company is to be located, shall be their authority to com- 
mence business and issue policies, and such certified copy of the 
charter, and of said certificates may be used in evidence for or 
against said company.” 

. 
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It thus conclusively appears that until after the Auditor of Public 
Accounts shall have delivered to the company the certified copy of 
the charter and certificates, and the company shall have filed them 
in the office of the proper county clerk, there is no authority what- 
ever for the company to commence business and issue policies, 
and any attempt to do so before, is in direct violation of the statute, 
for a provision that certain things shall be done to constitute a license 
or authority, is equivalent to an express prohibition against the li- 
cense or authority unless those things shall be done. “It is,” says 
Dwarris, “a maxim generally true, that if an affirmative statute, 
which is introductive of a new law, directs a thing to be done in a 
certain manner, that thing shall not, even although there are no neg- 
ative words, be done in ancther manner.” Potter's Dwarris on 
Statutes, 72. 

The command of the law then is, business shall not be commenced, 
and policies issued, unless those things are done which are required 
as a license on authority to commence business and issue policies ; 
and to compel obedience to this command, the 16th section imposes 
a punishment for its violation, namely: “The trustees and cor- 
porators of any company organized under this act shall be severally 
liable for all debts or responsibilities of such company to the amount 
by him or them subscribed, until the whole amount of the capital of 
such company shall have been paid in, and a certificate thereof re- 
corded, as hereinafter provided.” * * * “Dues” from such 
corporations “ are secured as prescribed by law,” in the requirement 
that the capital of the company “has been paid in, and is possessed 
by it in money, or in such stocks and bonds and mortgages as are 
required by the 8th section of this act,” before they are allowed to 
commence business, and in the enforcement of this requirement by 
penalties of individual liability upon the trustees and corporators. 
Still, although the company is thus prohibited from commencing 
business and issuing policies before those things are done which are 
essential to constitute a license or authority, if, in defiance of this 
prohibition, it should commence business or issue policies, as between 
it and those with whom it should assume to contract, it would, after 
the other party had performed his part of the contract, and the 
company had received the benefit of it, be estopped to deny its au- 
thority to make the contract, and would be liable thereon in an action 
at the suit of the creditor. 

Bradley vs. Ballard, 55 Ill, 413 ; Darst vs. Gale et al., 83 id., 136 ; 
Peoria & Springfield R. R. Co. vs. Thompsou, ante, 187. See also 
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Field on Corporations, secs. 259,260,261 ; 2 Parsons on Contracts, 
790. Such debts or responsibilities are, therefore, legally the debts 
or responsibilities of the company, and it is to be noted the 16th sec- 
tion does not provide the debts or responsibilities thus contracted 
shall be deemed and treated as the debts or responsibilities of the 
trustees or corporators, instead of the company, or jointly and sever- 
ally of the trustees and corporators and company, but expressly des- 
ignates them as “the debts or responsibilities of such company.” The 
company is treated as primarily liable, and the trustees and corpora- 
tors are held liable, not because of their debt or responsibility, or 
of their an1 the company’s debt or responsibility, but solely on ac- 
count of the debt or responsibility of the company. 

At common law a trustee or corporator is not liable for a debt 
contracted by a corporation, and if he shall be made primarily lia- 
ble for such debt by statute, it must be because the statute in some 
way makes him a contractor in such case. It must be within con- 
templation of law, at least, that the company can contract on behalf 
of trustees and corporators, or on behalf of itself and them. To 
create such a relation, in the absence of an express contract, the 
authority would necessarily have to aflirmatively appear in the stat- 
ute. But the statute under consideration, instead of containing 
language to that effect, prohibits the making of all contracts. 

It imposes the liability upon the trustees and corporators, not be- 
cause the company was authorized to contract in their names or on 
their behalf, or so as to otherwise bind them, but because it prohibited 
the commencing of business, and issuing of policies, and the trustees 
and corporators, in violation of their duty, caused or permitted busi- 
ness to be commenced and policies to be issued. Sedgwick says : 
“Penal statutes are acts by which a forfeiture is imposed for trans- 
gressing the provisions of the act.” He moreover adds: “A penal 
law may also be remedial, ind a statute may be remedial in one part 
and penal in another. (Stat. & Const. Law, 41.) In Potter’s Dwar- 
ris on Statutes, 74, it is said : “ A penal statute is one which imposes 
a forfeiture or penalty for transgressing its provisions or for doing a 
thing prohibited.” It is the effect, not the form, of the statute that 
is to be considered, and when its object is clearly to inflict a pun- 
jshment on a party for violating it,—i. e., doing what is prohibited, or 
failing to do what is commanded to be done,—it is penal in its char- 
acter, and the circumstance that in punishing, remedy is likewise af- 
forded to those having an interest in the observance of the statute: 
is unimportant. 





1883.] Diversey vs. Smith, and Burkett vs. Plankint net al. 747 


Accepting it as settled that the liability imposed is not a primary 
liability, « significant, and, to us, conclusive, fact to be taken into 
consideration in the character of liability imposed by the 16th section 
is, that the plaintiff's right of recovery is totally unaffected by any 
actual loss or injury he may have sustained by the failure or neglect 
of the trustees or the corporators. Although he might collect the 
debt from the corporation, this is no defense. Whether all the 
capital, or all but a nominal sum, or whether an insignificant amount 
of the capital, has been collected and paid in, would obviously be un- 
important inquiries. He is only required to show that he is a credi- 
tor of the company—that the defendant is a trustee or corporator, 
and that the whole amount of the capital of such company has not 
been paid in, and a certificate thereof recorded, as provided by the 
10th section of the act. 

Counsel for appellant refer to and rely upon Corning vs. McCul- 
lough, 1 Comst., 47; Coleman vs. White, 14 Wis., 762; Harger vs. 
McCullough, 2 Denio, 123 ; Paine vs. Stewart, 33 Conn., 516 ; Young 
vs. Rosenbaum, 39 Cal., 606 ; Fuller vs. Ledden, 87 Ill, 310 ; Aspin- 
wall vs. Sacchi, 57 N. Y., 331 ; Norris vs. Wrenschall, 34 Md., 492 ; 
Culver vs. Third Nat. Bank, 64 IIl., 529 ; Steele vs. Dunn, 65 id., 298, 
and Corwith vs. Culver, 69 id., 502. These cases are all plainly dis- 
tinguishable from the present case. 

In Corning vs. McCullough, the statute provided, in one of its sec- 
tions (sec. 9), “that the stockholders of the corporation shall be 
jointly and severally personally liable for the payment of all debts 
and demands contracted by the corporation, and that any person 
having any demand against such corporation may sue any stockhold- 
er or director in any court having cognizance thereof, and recover 
the same, with costs.” The liability was thus unquestionably pri- 
mary, and bound the stockholders, without limitation to the payment 
of all corporate debts. The court, in speaking of it, said: “The 
personal liability of the stockholder to creditors under this charter, 
for the debts of the company, is an element of the corporation which 
wholly excludes all claim of any stockholder to treat those debts as 
debts of the corporate body, solely, which he did not contract, and 
isnot bound to pay. The stockholders all stand under this act of in- 
corporation on the same ground, and under the same responsibility, 
as respects creditors, as they would if unincorporated have stood.” 
There was lawful authority to contract debts, and by the act of be- 
coming a stockholder the defendant and the other stockholders be- 
came jointly and severally liable with the corporation for the debts. 





748 Report of Decisions. | Oct.. 


Harger vs. McCullough, was under the same charter, and deserves 
no further notice. 

In Paine vs. Stewart, the liability was of the same character as 
that imposed in Corning vs. McCullough. 

In Coleman vs. White, the liability was also of like character. The 
court there said: “We are of the opinion that the liability is pri- 
mary and absolute,and attaches the moment the debt is contracted by 
the bank ; that it is aliability of allthe stockholders to all the credi- 
tors, on the principle of co-partnership, the stockholders standing on 
substantially the same footing as though they were partners or unin- 
corporated association, save only that the responsibility of each is 
limited to a sum equal to his share or shares of the stock. Subject 
to this limitation, they are answerable as original or principal debt- 
ors, and their liability more nearly resembles that of co-partners 
than any other to which it can be compared. 

Young vs. Rosenbaum belongs to the same class of cases. The 
liability there was primary and absolute. The corporation was law- 
fully authorized to contract (not prohibited, as here, from contract- 
ing) debts for which the stockholder was made primarily liable. 
The court said: ‘When a debt accrues against the corporation it 
also accrues against the stockholders, and they remain such debtors 
until the debt is paid or satisfied.” 

In Norris vs. Wrenschall, the court distinguishes the case from 
Bank of Plymouth vs. Price et al., 33 Md., 487, which we shall here- 
after refer to, and says: “The section we are now considering not 
only does not forbid the contracting of debts before the capital 
stock is paid in, but allows it to be done, on condition that those 
who are stockholders at the time shall become severally and indi- 
vidually liable therefor.” 

In Fuller vs. Ledden, the third section of the bank charter ex- 
pressly provided that “each stockholder shall be liable to double 
the amount of stock held or owned by him, and for three months 
after giving notice of transfer.” There was affirmative power in 
the corporation to contract debts, and a primary liability therefor 
was imposed on the stockholder. 

Culver vs. Third Nat. Bank ; Steele vs. Dunn, and Corwith vs. 
Culver, were actions brought under the ninth section of “ An act to 
authorize the formation of corporations for manufacturing, mechan- 
ical or chemical purposes” (Session Laws of 1857, p. 163), which 
provides : “ All the stockholders of every such company shall be sev- 
erally individually liable to the creditors of the company to an 
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amount equal to the amount of stock held by them respectively, for 
all debts and contracts made by such company prior to the time 
when the whole amount of its capital stock shall have been paid in, 
and a certificate thereof made and filed, as hereinafter required ° 
But section 1 of that act provides that “any three or more persons 
who may desire to form a company for the purpose of carrying on 
any kind of manufacturing bus‘ness, may make, sign and acknowl- 
edge, * * * and file in the office of the clerk of the Circuit 
Court, * * * and also in the office of the Secretary of State, a 
certificate in writing, in which shall be stated the corporate name of 
the said company, the object for which it is formed, the amount of 
the capital stock thereof, the term of its existence, the number of 
shares of which the said stock shall consist, the number of directors, 
and the names of the persons who shall be directors,” etc. Section 
2 provides the capital stock shall not be less than $10,000, nor more 
than $500,000, and that it shall be paid in within four years after the 
date of the license of the incorporation. Section 3 enacts “ that 
when the certificate shall have been filed as aforesaid with the clerk 
of said court, and a duplicate thereof filed in the office of the Secre- 
tary of State, the said clerk shall issue a license to the persons who 
shall have signed and acknowledged the same on the reception of 
which they and their successors shall be a body politic and corpor- 
ate, * * * and be capable in law of purchasing and holding, 
conveying and disposing of any such real and personal estate, choses 
in action and securities, nogotiable in action or otherwise, as may be 
expedient and necessary to enable the said company to carry on their 
operations and business named in such certificate.” By the 8th sec- 
tion, “all subscriptions to the capital stock shall be payable in such 
sums and at such times as the board of directors may require.” 

* * * So there the capital stock was not required to be paid 
in as here, before a license issued authorizing the company to com- 
mence business, but it was sufficient if it was paid in within four 
years after the date of such license ; and instead of being the duty of 
the directors, as it is here, to have ‘the capital all paid in before 
commencing business, they might there lawfully defer its payment to 
any period within the four years. In short, there the debts for 
which the stockholders were held liable were contracted pursuant to 
law, while here those for which they are sought to be held liable 
were contracted in violation of law. 

In substance, the same distinction exists between Aspinwall vs. 
Sacchi, and the present case. There, also, it was provided when the 
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certificate as to name, etc., had been filed, “and ten per cent of the 
capital named had been paid in, the company was entitled to carry 
on business.” Here, the statute in effect says the thing shall not be 
done, and if it is done, the trustees and corporators shall be liable, 
etc. In all the cases referred to the statute says the thing may be 
done, and the stockholders etc. shall be liable, either absolutely or 
until some subsequent thing shall be done. In the one case the lia- 
bility is in consequence of violating the law, or suffering it to be vio- 
latei ; in the other the liability is incurred in strict compliance with 
the law—in short, in the one case the liability is for a wrong done— 
a tort ; inthe other it is upon contract. This may be made more 
clear by referring to some adjudged cases where the same question 
or questions analogous have been involved. 

In Merchants’ Bank of New Haven vs. Bliss et al., 35 N. Y., 412, 
suit was brought against the trustees of a manufacturing company to 
recover a debt due to plaintiff from the company. The ground of 
the action was the neglect of the defendants to file certain reports 
as required by the law. The question was whether the action was 
penal. After quoting the sections of the statute applicable, the 
court said : “Under these sections the trustees are declared to be 
jointly and severally liable for all debts of the company in case of a 
violation of their provisicns. The liability, it must be observed, is 
not limited to the injury or damage sustained by the creditor in 
consequence of the violation, but upon failure to file the report, or 
upon making a prohibited dividend, however small or trifling the 
amount, the trustees are subjected to the payment of the whole 
amonnt of the debts of the company then existing, and for all that 
shall be contracted in the one case before the report shall be made, 
and in the other while they shall respectively continue in office. 
These provisions appear to be severally punitive, inflicted on grounds 
of public policy for the protection of creditors, and the prevention of 
frauds upon the public in respect to the financial condition of such 
corporations. It is clear that the liability of the trustees is not im- 
posed as an indemnity, because it has no relation to the loss or in- 
jury sustained by the party in whose favor the action is given. The 
action depends wholly upon the statute. There never was any such 
remedy or cause of action, in whole or in part, at common law.” 
And it was held the action was for a penalty. 

In First Nat. Bank of Plymouth vs. Price et al., 33 Md., 487, suit 
was brought in Maryland against certain officers of a Pennsylvania 
corporation, under a Pennsylvania statute making the officers ard di- 
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rectors of the corporation liable for the debts of the corporation con- 
tracted in excess of the amount of its capital stock. The court, 
among other things, said: “This liability does not arise upon any 
contract to which the directors are parties, but is altogether statu- 
tory, imposed upon them as wrong-doers, and in its natvre penal, 
and as such can ouly be enforced within the State where the statute 
operates.” 

In Derrickson vs. Smith, 27 N. J. L. (8 Dutcher), 166, suit was 
brought against the administrator of a trustee of a New York cor- 
poration to recover the amount of a debt due from the corporation, 
because of the failure of the trustee to file and publish certain an- 
nual reports as required by a New York statute. The court, in 
speaking of the liability of the defendant, said: “ His liability re- 
sults from the failure of the trustee to comply with the requirements 
of the statute. It is, in fact, a penalty inflicted upon the trustee for 
a failure to perform a duty enjoined by the statute. It is immaterial 
whether that penalty be a specified sum or the paymetit of the debts 
of the corporation. In either case it is a penalty imposed. by stat- 
ute. Nor is it perceived how the liability of the individual trustee 
to pay the debts of the corporation can be said, in any proper way, 
to be founded on contract. It certainly did not result from the con- 
tracts made by the corporation, nor from the defendant becoming a 
stockholder, nor from his accepting the office of trustee. but solely 
from the omission to comply with the statute. Now, the acceptance 
of the charter, or the defendant becoming a stockholder, is doubt- 
less ati assent to the terms of the charter, but it is 11 no appropriate 
sense, 1n engagement to pay the debts of the company imposed as 
a penalty for violations of the charter. Such liability is clearly the 
creature of the statute.” And it was held there could be no re- 
covery. 

In Kritzer vs. Woodson, 19 Mo., 327, the 19th section of the char- 
ter provided that “if the directors of a corporation shail declare 
and pay dividend when the corporation is insolvent, or the payment 
of which would render it insolvent, they shall be jointly and sever- 
ally liable for all debts that shall thereafter pe contracted, as long as 
they shall continue in office, provided that the amount for 
which they shall all be so liable shall not exceed the amount of 
such dividend. It was held this liability was for a penalty, and not 
upon contract. It was said by the court : “It is plain that the sec- 
tion does not make the directors the primary debtors for the excess, 
for the creditors still have their rights against t’ e corporation, while 
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they have the additional guarantee of the liability of the directors, 
The words of the act which make them liable for the debts of the 
company, make them liable to those who are the creditors holding 
such debts against the company. The debts are still the debts of the 
company.” As has been seen, this is precisely the case here. It is 
added : “The provisions of the section are penal, and are not to be 
extended beyond the necessary meaning of the language.” 

In Lawler et al. vs. Burt, 7 Obio St., 340, an act of the Legisla- 
ture prohibited the issuing and circulating of unauthorized bank 
paper, and by an amendatory act it was provided “that every stock- 
holder or partner * * * shall be jointly and severally answera- 
ble in their individual capacity, for the whole amount of the bonds, 
bills, notes and contracts of such bank, hereafter executed,” and it 
was held the liability under this was in tort for a penalty, and not 
upon contract, See also a kindred case, Sturges et al. vs. Burton et 
al., 8 Ohio St., 215. 

Halsey vs. McLean, 12 Allen, 438, was an action brought in Mas- 
sachusetts by a creditor of a New York corporation against a stock- 
holder of such corporation. By the statute under which the corpor- 
ation was organized, it was provided that every company organized 
under the act should annually, within twenty days from the first 
day of January, make and publish a report stating the amount of 
its capital, the proportion paid in, and the amount of all existing 
debts, “and if any of said companies shall fail so to do, all the 
trustees of the company shall be jointly and severally liable for all 
the debts of the company then existing, and for all that shall be 
contracted before such report shall be made.” It was held this was 
highly penal, referring to Garrison vs. Howe, 17 N. Y., 458, and 
hence that an action could not be maintained thereon in Massachu- 
setts. 

In Cable vs. McCune, 26 Mo., 380, the object of the suit was to 
collect a debt of the corporation from a stockholder because of a 
failure to publish a certain annual statement. The court, in speak- 
ing of the character of the action, said ; “Our opinion in this case 
is based entirely upon the penal character of the statute we are 
called upon to construe. The corporation is required to publish an 
annual statement of their condition for the information of the pub- 
lic, and a failure to do so renders the stockholders responsible for a 
specified class of demands existing prior to or at the time of such 
publication. The object is to inform the public who expect to have 
dealings with such corporations, of their probable responsibility. 
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This liability, in event of there being no required publication, does 
not depend upon the actual injury which the failure to publish may 
have occasioned in a given case, but is absolute, dependent only upon 
the proof of publication or no publication. Such a statute can be 
regarded in no other light than a penal one.” Mboies vs. Sprague, 
Adm’r., 9 R. I., 1; Hill vs. Frazier, 26 Pa. St., 320, and Steam En- 
gine Co. vs. Hubbard, 101 U. S. (11 Otto), 188, were decided upon a 
like principle. See also Thompson’s Liability of Stockholders, 84. 
It would seem still more evident that in case of stockholders in 
companies organized under special charters, who had fully paid for 
their stock before July 1, 1869, the liability imposed by section 16 
could not be a primary liability. In Gulliver vs. Roelle, 100 IL, 
154, we held such stockholders were brought under the general law 
by the 19th section thereof, and after referring to the 19th and 21st 
sections, we said : “ Until the certificate required by the 10th section 
was procured and recorded, a company organized under the act is 
not authorized to transact business, and when companies specially 
organized were brought under the provisions of the general law, it 
devolved on them to secure a similar certificate and record the same 
to authorize them to continue in business and to relieve the share- 
holders of the liability imposed by the 16th section.” And in Weid- 
enger vs. Spruance, 101 Ill., 285, we said, after quoting the 16th 
section : “ The object of this was unmistakably to compel such com- 
panies before proceeding further, to have their entire capital paid 
in, * * * Tt is, in effect, therefore, saying to old companies 
whose capital is not all paid in: ‘Proceed no further. Stop right 
here until all your capital stock is paid in; ard if you shall disre- 
gard this mandate, your trustees and corporators shall be liable for 
all debts or responsibilities you shall hereafter create.’ This is but 
the imposition of a penalty.” And again, in answer to the objection 
that such a liability impaired the obligation of the contract of sub- 
scription of the stockholder, we suid: “The liability upon the stock- 
holder is not because he made a contract which be has performed, 
but because he, as a member of the corporation, and, therefore, a 
responsible agent in controlling and causing to be executed the cor- 
porate powers and functions, has allowed to be done or failed to 
prevent the doing of, that which the law prohibited. As a punish- 
ment for the wrong he is responsible for, he is made liable to those 
injured thereby to the extent of his interest in the corporation, and 
of his agency presumed therefrom in causing or permitting the in- 
jury.” As we have before seen, there is a shght inaccuracy in the 
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expression here, although we still think the main idea is entirely cor- 
rect. The liability, is not in fact, to those alone who are injured, 
but exists equally where no actual injury has been done, as for in- 
stance, where the corporation is abundantly able to pay all its debts; 
but the liability is for a wrong done to the public which, presuma- 
bly, to some extent, is a wrong also to every creditor. 

In our opinion, counsel are entirely mistaken in saying “ the stat- 
ute does prescribe some new duty or forbid some wrongful act, and 
declare this liability as a penalty.” It forbids the wrongful act of 
proceeding with business and issuing policies when the capital stock 
is not all paid in and the certificates required by the 10th section 
are not filed, and declares this liability in consequence of—as a pun- 
ishment for—that wrongful act. We repeat, the liability is because 
of the wrong—. e., the failure to perform the duties enjoined by 
the statute, and not upon the contract of subscription. Precisely the 
same question was before us in Gridiey et al. vs. Barnes et al., ante, 
211, and we there reached the same’ conclusion we have reached 
here ; and the question was again carefully considered on petition 
for rehearing it in that case, in connection with the arguments in 
the present case. 

We see no cause to disturb the judgments below, and they will 
therefore be affirmed. 
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SUPREME COURT OF CALIFORNIA. 


Appeal from Superior Court, San Francisco. 


ODD FELLOWS’ MUTUAL AID ASSOCIATION 
OF SAN FRANCISCO er at., Appellant: 


vs. 


WALLACE T. JAMES, N. ATKINSON and DAVID 
C. SMITH, Respondents.* 


The defendant James was the secretary of the plaintiff (corporation), and gave 
bond for the faithful performance of his duties. One of the duties required 
of him was to pay over all moneys received by him to the treasurer. He 
permitted moneys to remain in his hands more than one month, and while 
in his possession they were stolen from him. 

Held, he was not the custodian of the moneys, and the failure on his part to 
pay over the moneys within a reasonable time (under the circumstances of 
this case not later than the next day after the receipt) is such negligence 
as to render him and his bondsmen liable for the moneys stolen. 


J. F. Cowpery, for Appellants. 
R. Tuompson, for Respondents. 


TxHornTon, J. 

This is an action upon a bond for $5,000 executed by the defend- 
ants to the plaintiff, with this stipulation, that whereas Wallace T. 
James has been elected secretary of the Odd Fellows’ Mutual Aid 
Association for the year commencing on the fifth day of February, 
1878, and until his successor shall have been duly elected and quali- 
fied, now if the said James “shall in all respects fully, faithfully, 
well and truly perform all the duties of his said trust according to 
the constitution, by-laws, rules and regulations of said association, 


* Opinion filed June 29, 1883. From Pacific Coast L. J. 
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and at the end of his official term surrender all books, papers, money 
or sureties ” (sic) belonging to or appertaining to his office, to such 
person or persons as said association may direct, then the bond was 
to be void, otherwise not. 

The breach of the bond assigned in the complaint is the failure 
of James to pay over to the treasurer of said corporation the sum of 
$1,455.25, moneys of the corporation received by him (James) as sec- 
retary, while he was in office as such in the year “878, and before the 
15th of August in that year, which payment to the treasurer it was 
his duty to make under the by-laws, rules and regulations of the cor- 
poration. It is further averred that the corporation, by its treasurer, 
demanded of James the payment of the sum of money mentioned, 
which he refused to pay to him, and that it has never been paid. 
None of the allegations of the complaint are denied by the answer, 
except as hereinafter stated, but the defendants set up in defense 
that the corporation was conducting and carrying on its business in 
a building known as the Odd Fellows’ Hall Building in the city of 
San Francisco ; that James, as secretary, was required by the asso- 
ciation to occupy and do the business of the corporation it its office 
during all the times mentioned in the complaint ; that the corpora- 
tion furnished its office with an iron safe for the purpose of safely 
keeping its books, papers and moneys ; that in the usual and ordi- 
nary manner of doing the business of the corporation, the secretary 
(James) was accustomed to and did receive the funds of the corpora- 
tion as the same were paid in from time to time, and deposited them 
in the safe above mentioned ; that it was the usual and ordinary 
way of conducting the said business for James, the secretary, to al- 
low the said funds to remain in the safe until the treasurer of the 
corporation called to receive them ; that James did receive the sum 
of money mentioned in the complaint, and, as was his usual custom 
and the custom of doing business, pliced the same in the safe afore- 
said ; that after his money had been deposited in the safe, and be- 
fore the treasurer called for or made any demand for it, or any part 
of it, some person or persons unknown, in the night-time, broke open 
the safe and stole and carried away the money, without the knowl- 
edge or consent of James, and without any neglect or default on his 
part. The defendants further aver that James, in all things and at 
all times, faithfully performed all the duties of his trust according to 
the constitution, by-laws, rules “ and usages of the said association; 
that at the time the treasurer made the demand on him, he did 
not have the sum of money mentioned, and that it was not his 
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duty to pay over this money, or any part of it, to the treasurer, or 
in any way reimburse the corporation “for the said loss or any part 
thereof.” 

We think it best to insert here the findings of the court below as 
to the facts of the case, which are as follows :— 

“That the defendants made, executed and delivered the bond at- 
tached to the complaint at the time alleged ; that by the constitu- 
tion, by-laws, rules and regulations of said association, mentioned in 
the condition of said bond, the secretary, Wallace T. James, was re- 
quired to keep all the books on account of the association, to receive 
all the moneys of the association, giving his receipt for the same ; to 
pay over all moneys in his possession belonging to the association to 
the treasurer, taking his receipt therefor ; to write and send all no- 
tices and communications called for by the rules of the association to 
its members ; to make a written report of the transactions and con- 
dition of the association at the annual meeting in each year, and at 
such other times as the board of directors or association should di- 
rect ; that there were no other auties which the secretary was re- 
quired to perform, and that the said bond was given for the perform- 
ance of these duties, and these only ; that there was no contract or 
undertaking whatever by which the said James undertook cr agreed 
to be the insurer of moneys or goods in his charge, or received by 
him as secretary ; but that his undertaking, with reference to the 
custody of the moneys received by him as secretary, was to keep 
them, under the direction of the association, and in the place and 
manner directed by the association ; that said James was furnished 
by the association with an office, in which was a safe for the pur- 
poses of the transaction of business and the custody of money and 
other valuables; that during the continuance of his term of office 
the said James received money to the amount of $1,455.25, and 
deposited the same in said safe, furnished by the said associa- 
tion; that while in said safe, and during the night of August 6, 
1877, the said office was broken into and said money stolen by 
some unknown person, without the knowledge, agency or assent 
of said James. 

“ And the court finds as a fact that the said James was not guilty 
of any negligence in the custody or care of said money, but that he 
fiithfully performed all the duties of his said office ; that he failed 
to pay over said $1,455.25 solely because the same was stolen from 
him as above found ; that the said safe and office was not a fit or 
proper place for the keeping of said money, but that it was the 
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place provided by the association for the purpose, and that the 
fact that it was not a proper place for the keeping of said money was 
known to the association at all times previous to the robbery above 
mentioned.” 

Judgment passed for defendants following the conclusions of law 
arrived at by the court. 

The court below treated the case as one for the custody and safe- 
keeping of moneys by the secretary, which it clearly is not, any fur- 
ther than this : that he was to keep the money for such reasonable 
time as was required for him to deposit it with the treasurer. There 
is no such contract on the part of the defendant. The contract of 
defendant, as shown by the bond, which was admitted as set forth 
by the complaint and as found by the court, was to receive the 
moneys of the association and pay them over to the treasurer, taking 
his receipt for the same. 

On a motion for a new trial the findings of the court were assailed 
on the ground that the evidence was insufficient in several specified 
particulars to justify the findings of the court. We shall notice the 
following of the particulars specified : First—That the undertaking 
of the secretary was to keep the money received by him as secre- 
tary, under the direction of the association, in the place and manner 
directed by the association. Second—That the association furnished 
or provided James with a safe for the purpose of the custody of the 
money belonging to the association. Third—That the defendant 
James was not guilty of any negligence in the custody or care of the 
money sued for or that he faithfully performed the duties of his office. 

We are of opinion that the evidence establishes the contrary of 
that found by the court, as stated in the above particulars. There 
was nothing in the conduct of the board of directors taking the 
testimony of the defendant James himself, which shows that it ever 
gave any directions as to his dealing with the moneys received by 
him as secretary other than that embodied in the by-laws of the cor- 
poration which were in evidence and are embodied in the state- 
ment. By these by-laws it was distinctly provided as to the moneys, 
that the secretary should “receive all moneys due the association, 
giving his receipt for the same,” and pay over all such moneys “ to 
the treasurer, taking his receipt therefor.” This did not make him 
the custodian of the moneys. Any inference to the contrary is not 
justified by any evidence in the case. The impression which was at- 
tempted to be made by James in his testimony that any such di- 
rection was given other than that above stated, is’ based upon a re- 
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mark of a director of the board, at one of its meet’ngs, or on some- 
thing said or done by the president. Conceding that the corpora- 
tion could be bound in this way, the remarks stated by him and the 
acts of the president did not justify any inference that the board had 
ever attempted in any way to give the moneys any other direction 
than that prescribed by the by-laws above mentioned. 

There is no evidence that the safe was furnished James by the as- 
sociation for keeping the money of the association. James himself 
gives no such testimony. He says: “There was a safe in the office 
furnished by the plaintiff corporation. The safe belonged to the as- 
sociation. It was a Tilton & McFarland old combination safe. I was 
required to dothe business of the association in that office.” He 
nowhere says that he was required or directed to keep the money 
in the safe ; on the contrary, the evidence, not in conflict with any 
fact which he states, shows that the board refused to hire a box in 
the Safe Deposit Building, in which he could deposit the money, 
and he was told not to keep the money in the safe. He testified that 
he felt uneasy at night about the money, and in consequence of this 
uneasiness called the attention of the board to this safe. The evi- 
dence further shows that he was warned of the insecurity of the safe, 
and instructed by the board to deposit the money with the treas- 
urer. The money stolen was accumulating a month or so before the 
larceny occurred. 

If he*was required to keep the money, if this was any part of his 
duty, the evidence establishes a clear case of negligence. The money 
was kept in an insecure place, to the knowledge of the secretary, a 
key to the combination lock of the safe was in the hands of another 
person not connected in any way with the associat on, and had been 
for some time, and the combination was allowed by him to remain 
unchanged, and the building had no watchman. Under the circum- 
stances, if the duty to keep the money was devolved on him, he 
would have been justified, and it would have been his duty to have 
sought a safe place of deposit, of which many could have been found in 
his neighborhood. But it was no part of his duty to become the cus- 
todian of the moneys of the association, but to pay them over to 
the treasurer under the by-laws above mentioned. The evidence 
shows that there was a treasurer, that his office was not more than 
five or six blocks distant from the office of the association, easily ac- 
cessible, and thus a custodian was provided by the association, and 
his assumption of the office of custodian was entirely unnecessary. 
We see no evidence that any course of business was established by 
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the board by which it should be inferred that the board required 
him to keep the money until called for by the treasurer. If any 
course other than that prescribed by the by-laws above referred 
to was pursued, it was pursued by the secretary of his own head 
without any direction, either express or implied, of the board of di- 
rectors of the association. 

It may be remarked here that the evidence in relation to the safety 
of the money in the safe and his calling the attention of the trustees 
to it, and the way of doing business while he was secretary in regard 
to the treasurer calling on him for the money, instead of his taking 
it to the treasurer, was objected to by the plaintiff, on the ground 
substantially that it altered the contract between the parties ; the 
objections were overruled and exceptions reserved. The exceptions 
should have been sustained, and the evidence ruled out. There was 
error in admitting it. 

As this cause must go back for a new trial, the true intent of the 
contract of the parties should be defined for the direction of the 
court below on such new trial. The question has been fully argued 
orally and in the briefs of counsel, and it should be decided, that the 
litigation may sooner come to an end, thus saving time and ex- 
pense to the parties. 

The engagement of the defendant James, as shown by the bond, 
was in all respects “fully, faithfully, well and truly to perform all 
the duties of his said trust according to the constitution, by-laws, 
rules and regulations” of the association ; and, as we have stated 
above, his duty as to the moneys was to receive all the moneys 
of the association, giving his receipt for them and pay them over 
to the treasurer, taking his receipt therefor. This is the proper 
meaning of the bond in regard to the moneys. He was no custo- 
dian or bailee of the moneys further than as set forth above. He 
was such bailee for such time as was requisite in the use of due and 
proper diligence under the circumstances to get the money to the 
treasurer and pay it over to him. James was a paid officer, re- 
ceiving a salary of $100 a month, and his engagement as to diligence 
in the brief period that the money should remain in his possession 
was that of a good and trustworthy business man in attending to his 
own affairs. He engages to use this diligence in keeping the money 
and paying it over. The degree of diligence to be employed: must 
have regard to the circumstances, of course. 

In the case before us the moneys lost were allowed to accumulate 
for more than a month. It was the secretary’s duty to pay over 
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within a reasonable time. His diligence should have been spurred 
by the fact that this treasurer was the officially appointed custodian 
of the moneys, and he (the secretary) was not. Under the cireum- 
stances before us in this case, he was bound to pay over, in our 
opinion, on the day he received the money, if practicable, at fur- 
thest on the day after he received it. This he did not do, but al- 
lowed the money to accumulate, and it was stolen. This was a 
breach of his engagement under the bond, and rendered him and 
the other defendants liable. It may be that if, while keeping the 
money during the brief time he was allowed to keep it, and exer- 
cising proper care in keeping it, he had lost it by robbery accompa- 
nied by violence which overcame him, or if, while taking the money, 
in the exercise of due and proper care, to the treasurer he was vio- 
lently robbed of it, against his will and consent, he might be excused. 
Such was the case of Walker vs. British Guarantee Association, 18 
Q. B., 277, which was an action by the trustees of a building society 
organized under an Act of Parliament, against the sureties of one 
Jones, the treasurer of the society, on a covenant whereby it was 
stipulated that Jones would faithfully discharge the duties of treas- 
urer, duly obey the directions of the trustees in relation to such duty, 
and punctually account to the trustees for all moneys, etc., received 
by him as treasurer. One of the directions of the society in regard 
to the treasurer’s duties was, that he should pay over the moneys to 
the bankers of the society within a given time. The breach assigned 
was that Jones did not pay over the moneys to the bankers or at all. 
The defendants pleaded four pleas. The fourth plea, which was the 
one on which the case turned and was decided, was that Jones had 
received the money, and before the time that he ought to have paid 
or could have paid it to the bankers of the society, he was, without 
any act or default or negligence, or want of due and proper care on his 
part, robbed by violence of the money, by which he was prevented 
from paying. There was a verdict for the plaintiff on three of the 
pleas, and on the fourth verdict passed for the defendant. There 
was a a motion for judgment for plaintiffs non obstante veredicto, 
which brought up the sufficiency of the plea. The Court denied 
the motion, and per Campbell, C. J., said: “The plea avers that, 
after he received the moneys, and before the time when he ought 
to have paid, or could have paid, the same to the bankers, he, 
without any default or negligence or want of due care on his 
part, was robbed by violence of the whole of the said moneys, 
by the same being feloniously and violently stolen and carried 
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away from his person ; and thereby he was unavoidably, and with- 
any act or default of his, prevented from paying the said moneys 
to the bankers of the society. This plea (found to be true) al- 
leges a loss of the moneys by irresistible violence ; and the gen- 
eral doctrine is not denied that, if the subject-matter bailed be 
lost by vis major, which we translate irresistible violence, the 
bailee is discharged.” 

The defense was here sustained on account of the diligence of 
the treasurer. He was doing his best to comply with his engagement 
and was prevented by the vis major. If he had been dilatory in 
taking the money to the bankers, it cannot be supposed that the 
court would have sustained his defense. 

There is here nothing like robbery, nor violence, nor inevitable 
accident, nor vis major, to excuse defendant, but a case where the 
money has been lost by the want of care and prudence on the part 
of James, which his contract bound him to use, and he and his sure- 
ties are liable. In the case of the act of God, or inevitable acci- 
dent, or casus (as the civilians call the act of God, or inevitable 
accident) (Wharton on Negligence, Sections 114, 15, 16, 17, et cet.), 
or vis major, the defendant is not excused when the injury or dam- 
age might have been avoided by the exercise of due care and pru- 
dence on the part of defendant as illustrated in many cases. (Sce 
Polack vs. Pioche, 35 Cal., 428 ; Chidester vs. Consol. Ditch Co., 59 
id., 202-3; Holladay vs. Kennard, 12 Wall., 254 (case of common car- 
rier), and City of Philadelphia vs. Gilmartin, 71 Penn. St., 140 ; 
Wharton on Negligence, Section 123.) 

Judgment and order reversed, and cause remanded for a new 
trial. 

We concur: Myricr, J., SHarpsTEin, J. 
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SUPREME COURT OF MICHIGAN. 


Error to Lonia. 


OLMSTEAD 


US. 


FARMERS’ MUTUAL FIRE INS. CO.*' 


Upon a construction of the charter and by-laws of defendant, a fire insurance 
company, the policy in this case issued, and an examination of the facts of 
the case as proved, held, that by failure of plaintiff to pay an assessment 
after notice to him, the policy of insurance had not ceased to be valid 
at the time of the loss, and that defendant was liable. 

Wherever a forfeiture, whether total or partial, is intended to be authorized 
on the happening of some state of facts, the provisions for it should never 
be administered in a form or mode more rigorous than a strict construction 
against the party seeking or insisting on the forfeiture will fairly justify ; 
and where the question is whether it was the purpose that there should be 
no forfeiture unless ordered as the result of a hearing, or whether the de- 
sign was that it should immediately arise from the occurrence of certain facts 
without any authentic finding of their existence; or, again, whether it was 
the intention that it might be produced by a mere ex parte and arbitrary 
determination—it is incumbent on the court to incline strongly towards 
the first construction. 


Where the real subject to be decided is whether one shall lose a right or an- 
other gain an advantage, it will always be intended, if the case will in any 
wise admit of it, that the matter was meant to be settled by an exercise of 
pa respecting the facts after opportunity given to the parties to be 
neard. 


Mrrcuett, Bert & McGarry, for Plaintiff. 
Morse, Witson & Trowsringe, for Defendant and Appellant. 


Graves, C. J. 


This is a writ of error brought to reverse a judgment in favor of 
the plaintiff on a policy of insurance issued to him by the defendant. 


* Opinion filed February 27, 1883. From Northwestern Reporter. 
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The policy was issued February 9, 1875, for the term of the 
plaintiff's membership, and the loss occurred on the seventeenth of 
September, 1881, and in January, 1882, the suit was instituted as 
stated in defendant’s briefs. The defense was as follows: First, 
that a valid assessment was made against the plaintiff ; second, that 
he received due notice of it ; third, that he failed to make payment 
within the time prescribed by the notice and the regulations of the 
charter and by-laws ; and fourth, that by such failure his insurance, 
through the operation of the policy and the charter and by-law No. 
16, became forfeited, and that at the time of the fire the policy was 
not in force. 

The real position seems to have been that as a consequence of the 
steps taken to assess the plaintiff and to charge him with the assess- 
ment, and of his failure to pay, the policy, under the silent operation 
of its own terms and of the provisions of the charter and by-law, 
had ceased at the time of the loss to have any effect by way of in- 
surance. aan 

The assessment proceedings to which reference is made were taken 
March 15, 1881, but they were not signed by anyone as secretary of 
the company until after the commencement of the suit, and the 
gentleman who then assumed to sign in that character had gone out 
of office. The assessment was to take effect June 1, 1881. Notice 
was mailed at the latter date to the plaintiff and it stated that inter- 
est at 10 per cent would be charged on all sums not paid within 30 
days after receipt of the notice, and that all sums not paid on or be- 
fore the first day of August following would have to be paid at the 
office of the company in Ionia, “and that the insurance would be 
suspended until paid.” 

No referepce was made to forfeiture. The plaintiff admitted hav- 
ing received this notice, but he was silent concerning the time, and 
there was no affirmative showing on the subject. Three days before 
the fire a second notice was mailed and the plaintiff received it the 
day after it was sent. No evidence was given of any other notice. 

On the twenty-second of October, over a month after the fire, the 
plaintiffs claim was before the board of directors and they came to 
the conclusion that the company was not liable and ought to refuse 
payment, and recorded their opinion and refusal in the form of a 
resolution in these terms: “Resolved, that in the opinion of this 
board Mr. L. N. Olmstead, by means of failure to pay his assessment 
in the time required by the charter and by-laws of the company, and 
the provisions of the policy, has forfeited all claims upon the com- 
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pany for damages from losses, and that his policy was suspended by 
action of the board of directors.” 

This of course had no retrospective effect on the plaintiff's rights, 
If at the time of his loss the insurance was yet running it was not 
liable to be effected by this postliminious action. 

No forfeiture or suspension could be enacted nunc pro tunc, even 
at a regular hearing. Such as the relation was between the plaint- 
iff and the company on the seventeenth of September it could not be 
recalled by the board of directors on the twenty-second of October 
and annihilated. The resolution amounted to nothing more than an 
authoritative refusal to pay the loss, with the reasons for it. In- 
deed, it is not understood that the connsel for the company is in- 
clined to attach greater importance to it. After the issue of the 
plaintiffs policy the charter and bylaws were materially altered, 
and the theory of the defense makes it necessary to admit that these 
alterations applied to his insurance and controlled his rights. The 
plaintiff met the defense with two general answers: First.—That the 
acts relied on as creating an assessment fell far short of it, and for 
that reason there was no ground of forfeiture or suspension in any 
theory. Second.—But admitting that the assessment was valid and 
the notice also, and that payment had not been made at the time of 
the fire and had been in default for more than sixty days, and still 
the insurance was not thereby canceled nor suspended. 

Each of these positions was fully elaborated and very strongly pre- 
sented. In the view taken of the case the following points are 
waived. The aspect in which the controversy is considered and the 
ground of determination render them immaterial: (1) Whether the 
material alterations in the charter and by-laws subsequent to the 
policy were of force to bind the plaintiff's contract rights and du- 
ties ; (2) whether the assessment proceedings were sufficient to found 
a cancellation or suspension of the insurance ; (8) whether there 
was any proof or evidence of a notice to show the plaintiff in default 
for 60 or for 30 days anterior to the fire. 

The defendant corporation relies on this amended charter of 1881, 
and on by-law No. 16, adopted in 1876, both posterior to the policy, 
and making every concession to the defense and assuming that 
these provisions ought to control, and the question is whether any 
cancellation or suspension occurred, or was supposed by the com- 
pany to have occurred, at any time prior to the fire. 

The last branch of the inquiry will admit of no other than a nega- 
tive answer. As late as the occurrence of the fire the company sup- 
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posed that the plaintiff's insurance was not yet canceled nor sus- 
pended. The evidence is full sand unanswerable. It is found in an 
act of the company which stands admitted with nothing to derogate 
from its effect. Allusion is made to the second notice mailed to the 
plaintiff as already stated only three days before the fire. It stated 
that the plaintiff's assessment was still unpaid end asked him to pay 
it at the office of the company in Ionia or at either of several other 
places mentioned, and it closed up as follows: “You can send the 
above amount to me at Ionia, Mich., at the risk of the company, if 
contained in a registered letter or money order, which your post- 
master will furnish you for a few cents, and a receipt will be sent to 
you by mail. Your insurance is now liable to immediate suspension, 
therefore your prompt attention should be given this notice if you 
require remuneration in case of a loss.” Had the insurance been 
already annulled or suspended in the opinion of the company, how 
was it possible to suppose it was “ now liable to immediate suspen- 
sion,” or, what is clearly implied, that the right to recover for a loss 
would be subsequently cut off by a suspension unless prompt atten- 
tion were given to this notice ? 

The position, power and duties of the secretary render this act 
significant. He must be taken to have possessed full knowledge of 
the company’s affairs ; and having equally with the board of direct- 
ors the power to decide originally for or against cancellation and 
suspension, and being the organ to communicate the determinations 
as well us the agent to record them, this notice sent out in the 
course of his agency must be regarded as coming, so to speak, from 
the mouth of the company itself. It is as though the corporation 
had been a natural person who had deliberately spoken under 
like circumstances in the same way. The result is clear that up to 
the occurrence of the fire the company did not imagine that the 
plaintiff's insurance had become forfeited or suspended. And if such 
was the case, it was an unsuspected consequence forced upon the 
parties by the charter and by-laws. Was itso? Adwitting that the 
plaintiff was in default for more than 60 days, and admitting that 
the by-law of 1876 and the amended charter of 1881 applied, was a 
forfeiture or suspension the positive effect of their silent operation ? 
The by-law is as follows: “ When an assessment is made and due 
notice is given, if the policy-holder shall refuse or neglect to pay the 
assessment for 60 days, the policy shall be suspended.” 

The charter empowered the board of directors to make such by- 
laws not inconsistent with the law of the State and the provisions of 
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the charter as should be necessary for the government of the officers 
of the company and the conduct of its affairs. Section 8. At the 
same time, instead of leaving the matter of forfeiture and suspension 
to be governed by by-laws, an express provision was inserted pre- 
scribing when and in what way it should be practicable to forfeit or 
suspend insurance. 

The provision reads as follows : “ Sec. 11. Each member shall pay 
his, her or their assessment respectively to the secretary or his re- 
ceiver on demand, and in default thereof, if payment be not made 
within thirty days thereafter, his, her or their insurance may be 
suspended or canceled by the secretary or board of directors, and 
collections be made as prescribed by law for the cullection of claims 
on demand arising from contracts expressed or implied ; provided, 
that when the insurance is suspended or canceled by the secretary, 
an appeal may be made to the board of directors when in session.” 
It will be seen that the only thing of importance about the by-law 
is in assuming to allow 60 instead of 30 days for paying an assess- 
ment, and whether that deviation from the charter in favor of the as- 
sessed member is at all questionable is not now material. The power 
to forfeit or suspend and the mode of doing it depend upon the 
charter and not in any manner upon the by-law. 

Wherever a forfeiture, whether total or partial, is intended to be 
authorized on the happening of some state of facts, the provisions for 
it should never be administered in a form or mode more rigorous 
than a strict construction against the party seeking or insisting on 
the forfeiture will fairly justify, and where the question is whether 
it was the purpose that there should be no forfeiture unless or- 
dered as the result of a hearing ; or whether the design was that it 
should immediately arise from the occurrence of certain facts with- 
out any authentic finding of their existence ; or again, whether it 
was the intention that it might be produced by a mere ex parte and 
arbitrary determination, it is incumbent on the court to incline 
strongly towards the first construction. The rule is universal and it 
rests upon natural equity, that where the real subject is whether one 
shall lose a right or another gain an advantage, it will always be in- 
tended, if the case will in any wise admit of it, that the matter was 
meant to be settled by an exercise of judgment respecting the facts 
after opportunity given to the parties to be heard. The principle 
applies. 
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SUPREME COURT OF INDIANA. 


Appeal from the Greene Circuit Court. 


ZZTNA INS. CO. 
Us. 
MARCUS H. SHRYER et at.* 


There is much diversity of opinion whether an adjuster has power to waive 
preliminary proofs, The better doctrine is that an agent sent, and author- 
ized by the company to ascertain the nature, cause and extent of the loss, 
has such power, 

An affidavit of the adjuster, filed by the company that when a case is referred 
to him, he takes the charge and management of it, and controls it until 
finally disposed of subject to the supervision of the general agent, will sup- 
port a finding that such adjuster had authority to waive proofs. 

The fact that the conditions regarding preliminary proofs were written in the 
contract, does not prevent their waiver by an authorized agent. 

Where the adjuster was furnished with a statement of the losses, and agreed 
to return, but instead wrote a letter criticising the items, asking for infor- 
mation, and saying that he should place the matter before the company, 
and afterwards wrote objecting to payment on other grounds, but making 
no mention of proofs, there was evidence to sustain a waiver of proofs. 


DeWotr and Campers, Allorneys for Appe'lent. 
Cavens, Baker & Suaw, Altorneys for Appellees. 


Ex.iort, J. 
The controlling question in this case is, whether the agents of the 
appellant waived the formal proofs of loss required by the policy of 
insurance upon which rests the judgment of the appellees against the 
company. 
Involved in this general question is the inquiry, whether the per- 


* Decision rendered January 5, 1883. 
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sons by whom the waiver is asserted to have been made were author- 
ized to waive preliminary proof of loss. It is not every agent of an 
insurance company that has authority to waive performance of the 
conditions of the policy, and the authority to make such a waiver 
cannot be inferred from the mere fact that the person alleged to pos- 
sess such authority does in some matters represent the company. 
The existence of the relations of principal and agent is not sufficient 
to warrant the conclusion that the agent possessed authority to waive 
the conditions of the contract of insurance. 

The agent whose acts are chiefly relied on as waiving the prelimi- 
nary proofs, was the adjuster of the company, whose general duty 
was to adjust and report losses to the principal officers of the cor- 
poration. There is much diversity of opinion as to whether an ad- 
juster has authority to waive preliminary proof. It would seem that 
the better reason is with the cases which hold that he has, for a com- 
pany that sends an agent to ascertain the nature, cause and extent 
of the loss, and employs him in that particular line of duty may well 
be deemed to have invested him with a general authority in all such 
matters. But we are not required to decide whether an adjusting 
agent has, by force of his position alone, authority to waive prelimi- 
nary proofs of loss, for there are facts disclosed in the evidence tend- 
ing to show that the adjuster had, in this instance, 2 much broader 
scope of authority than that usually bestowed upon adjusting agents. 
It appears that there was a default taken against the appellant, that 
upon the hearing of that motion to set it aside the company pro- 
duced the affidavit of Stewart, the adjuster, wherein he deposed that : 
“When a case is referred to this affiant for adjustment he assumes 
the charge, management and control thereof, and so retains the sam» 
until the matter is finally disposed of, and if litigation ensues in any 
case so referred to this affiant, it is also his duty to take charge of 
the management thereof subject to the general supervision and in- 
struction of F. C. Bennett, general agent at Cincinnati.” By filing 
this affidavit in support of its motion to set aside the default, the ap- 
pellant adopted the statements of the paper, and cannot be per- 
mitted to now deny their truth. It would be inequitable to permit 
a party to secure relief from a judgment upon the faith of state- 
ments contained in an affidavit and allow him to afterwards impeach 
their truth. Taking the statements of this affidavit in connection 
with the other evidence we think there is enough to support the 
finding that the adjuster had authority to waive the preliminary 
proof of loss. Willcutts vs. Northwestern etc. Co.; Phenix Ins. Co. 
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vs. Hinesly,75 Ind., 1; In Brink et al. vs. Merchants ete. Co.,49 Vt.,442. 
it was said : ‘‘ Evidence was given to show that Lester was an agent 
of the defendant, specially authorized in writing to settle this loss. 
His declarations in the course of the discharge of that duty, might 
properly be shown in evidence.” In still more explicit terms the rule 
is laid down in Little vs. Phoenix Ins. Co., 123, Mass., 380, where it 
was said, in speaking of agents authorized to adjust a loss: “There 
was evidence that they were charged with the whole duty of settling 
the loss, and in this respect represented the company. As a neces- 
sary incident, they had power to dispense with these stipulations for 
the benefit of the company, which had reference to the mode of as- 
certaining the liability and limiting the right of action. Eastern ete. 
Co. vs. Relief Ins. Co., 105 Mass., 570 ; Kennebee Co. vs. Augusta, 
6 Gray, 204 ; Gloucester Manufacturing Co. vs. Ins. Co., 5 Gray, 
497.” 

The fact that the condition respecting the preliminary proofs are 
written in the contract of insurance does not prevent their waiver by 
an authorized agent of the insured. This principal is involved in the 
cases cited from our own reports, and in the cases of Masonic ete. 
Co. vs. Beck, 77 In1., 203 ; 8S. C., 40 Am. R., 295, and Byrne vs Ins, 
Co., 20 Ind., 103, and is recognized in many well-considered cases. 
Rook vs. Amazon etc. Co., 34 Am. Rep., 323 ; Carson vs. Jersey City 
Co., 14 Vroone, 300 8. C., 39 Am., Rep., 584 ; Blake vs. Exchange 
Ins. Co., 12 Gray, 265 ; Priest vs. Citizens Ins. Co., 3 Allen, 602 ; 
Franklin Ins. Co. vs. Chicago Ice Co., 36 Md., 102; S. C., 11 Am., 
Rep., 469. 

We are satisfied that there was evidence warranting the jury in 
inferring that the adjuster had authority to waive the preliminary 
proofs of loss, and our next inquiry is whether there were such acts 
done by him as justly warranted the inference that there was a 
waiver. 

It is agreed by all the text writers and courts that there may be 
an implied waiver, and that it may be inferred from facts and cir- 
cumstances. The evidence before us shows that the adjusting agent 
of the company visited the place where the loss occurred ; that the 
insured furnished him with a list of the losses ; that the agent went 
away from the place saying that he would return in a few days ; that 
he did not return, but wrote a letter wherein he asked for informa- 
tion as to the quantity of some of the articles claimed to have been 
manufactured by the insured and burned ; stated what he had ascer- 
tained to be the value of the tobacco included in the loss ; expressed 
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his belief that some of it had been stolen before the fire ; objected 
that the ownership of the building destroyed was not “ absolute in 
the insured,” and wound up by stating : “I shall place the case in 
this light before the company and if they will agree to it, there 
would be :— 


Payable on building , ‘ ‘ : . . $400. 
On machinery and fixtures ‘ : ‘ . . 133.33 
Stock as before stated : ‘ ‘ ; ~ « 910.75 


Tn all ; P ‘ ‘ ; . $1,444.08 


This letter was written on the 24th day of January, 1878, and in 
answer to a letter from the insured, the adjuster wrote again on the 
22d of February of the same year. In this last letter no mention was 
made of the failure to make proof of loss, but, among other things, 
it was said’: “I have spoken to our manager to-day about it, and 
whilst they think there is no legal liability, I think they can be in 
duced to agree to my proposition of considering the equities due to 
the two Messrs. Jameson, in their insurance on all that part of the 
risk making the loss as per my statement, $1,444.08.” It appears 
very clearly that no objection was made to the statements of the 
loss furnished the adjuster, and that payment of the loss was with- 
held upon entirely different grounds, namely, that the tobacco had 
been stolen before the fire, and that the ownership of the property 
had not been correctly stated in the application. 

There are at least two reasons why this evidence should be re- 
garded as proof of waiver. The first of these is that the insured 
had given the adjuster a statement and this, although not verified as 
the policy required, nor in the form prescribed, was accepted and 
treated as sufficient. When preliminary proof is made which is de- 
fective, the insurer by treating it as sufficient waives all objections to 
its sufficiency. The rule is well stated in a late work, “If the insur- 
ers intend to insist upon defection in the preliminary proofs they 
should indicate their intention in such a way that the insured may 
not be deceived into a false security, and at such time that he shall 
have opportunity to supply the defects.” May Insurance, § 468. It 
is said in Harris vs. Phenix Ins. Co., 35 Conn., 310, that “It is to be 
observed that it is the duty of the insurers, pending the considera- 
tion of the proofs of loss to bear themselves with all good faith to- 
wards the claimant, and if they are dissatisfied with the proof fur- 
nished, and have, or have not, the right to demand further proof be- 
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fore the liability becomes fixed, they ought to make known to the 
assured the fact and the nature of these demands without delay. 
Otherwise they will be held to have waived their rights in this re- 
gard.” The doctrine of the case from which we have quoted is sub- 
stantially the same as that of our own case of Byrne vs. Insurance 
Co., supra. 

Another reason for holding that the appellant waiving the prelim- 
inary proof of loss is that payment was withheld upon other and dif- 
ferent grounds. The objections were as we have seen not that proof 
had not been made but that there were other grounds which vitiated 
the insurance. The writer from whom we have quoted says : “ This, 
where the insurers refuse to pay on special grounds as that the con- 
tract was never completed, or that the insured had no interest or 
on any other grounds having no reference to the sufficiency or in- 
sufficiency of the preliminary proof, it is a waiver of their right to 
object to any deficiency in this particular.” At another place this 
author says : “So, if the insurers decline to pay without giving any 
reason upon whick to rest their refusal, such a refusal by necessary 
implication gives the assured to understand that the production of 
preliminary proof will be useless—an idle ceremony which the law 
will not require him to perform. So, if the refusal to pay is upon 
the ground that the property lost was not included in the risk or that 
the assured has forfeited his right to recover by fraud.” May In- 
surance, §§ 468 and 469. Many cases are cited in support of the 
text, to which may be added, Little vs. Phoenix Ins. Co., 123 Mass., 
380 ; Graves vs. Washington Ins. Co., 12 Allen, 391; Penna. Co. vs. 
Kittle, 39 Mich., 51; Farmers’ Ins. Co. vs. Taylor, 73 Penna. St., 
342 ; Farmers’ Ins. Co. vs. Ureckes, 12 Fed. Rep., 314 ; Ins. Co. 
vs. Mayer, id., 26. The cases of the Home Ins. Co. vs. Duke, 43 
Ind., 418, and the Protection etc. Co. vs. Pherson, 5 Fnd., 417, have 
no application to the present case, for no question of waiver was in- 
volved in either of them. All that decided in the case the 
Peoria, etc. Co. vs. Walser, 22 Ind., 73, that bears in the remotest 
degree upon the present is, that “ the simple direction of the agent 
to one of the crew of the boat to go before an officer and make a 
protest was not a waiver of the legal rights of the company to a le- 
gal protest in the case,” and this, it is plain, can have here no con- 
trolling force. 

The doctrine that en insurance company by putting its refusal to 
pay the loss upon a definite ground, different from a want of prelim- 
inary proofs, or of defect in their form or substance waives the 
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right to insist upon the failure to make such proofs as a defense to 
an action on the policy, is in harmony with the elementary principle 
that a party who places his refusal ypon one ground eannot after an 
action brought change it to another and different one, Phelps vs, 
Hanna, 7 Ind,, 21; Turner vs. Pary, 27 id. 163 ; Bartlett vs. Ad- 
ams, 43 id,, 447; Blair vs. Adams, 48 id., 32; Embrew vs, Augusta, 
12 Mass,, 309 ; Gerrish vs. Norris, 9 Cush,, 167. There is no reason 
why this rule should not apply to policies of insurance as well as 
other contracts. 

We cannot disturb the verdict upon the ground that it is contrary 
to the evidence, for it is supported upon all material points by some 
evidence, 


Judgment affirmed, 
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SUPREME COURT OF MISSOURI. 


Ocrosrer Term, 1882. 


Appeal from Livingston Circuit Court. 
Vt gy 


CHAPMAN 


Us, 


} 
McILWRATH.* / 


A parol assignment ofa policy accompanied by delivery will vest in the as- 
signee an equitable right, at least, to the proceeds. 

A husband may make such a transfer to his wife. 

As against creditors such a transfer to a wife will be valid,.though made with 
out consideration, if it isno more than a reasonable provision for her, un- 
less it was made with intent to defraud the creditors. ~ 


On the 9th day of December, 1869, Michael L. McGuire, being 
then free from debt and contemplating marriage, took out a policy 
of insurance on his life, payable in twenty years, or sooner if he 
should sooner die, to himself, his executors, administrators or as- 
signs. On the 20th day of February, 1870, he married, and imme- 
diately thereafter delivered the policy to his wife, to be her exclusive 
property as she alleged. She retained the policy, and received and 
kept the receipts for premiums paid from time to time, until the 
death of her husband on the 15th day of March, 1873, shortly af- 
ter which she delivered the policy to the defendant, McIlwrath, who 
had been appointed administrator of McGuire’s estate. McIlwrath 
collected the policy, used a portion of the proceeds to pay debts of 
the estate, and in his accounts as administrator charged himself 


* To appear in 77 Mo. Rep. 
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with the balance as assets of the estate. He afterward applied to 
the Probate Court for a credit to this balance, alleging that it was 
the money of Mrs. McGuire, and not of the estate. On the proofs 
produced the court granted the application. On the 16th day of 
July, 1875, he made final settlement. 

At the time of his death McGuire was surety on the bond of Wm. 
W. Walden, as guardian and curator of the plaintiff Chapman. 
McGuire had signed this bond on the 20th day of July, 1871. On 
the 21st day of October, 1873, Walden made a settlement of his ac- 
counts as curator, by which it appeared that he was indebted on his 
ward. This indebtedness was never paid, and Walden and the other 
surety on his bond being insolvent, plaintiff brought this suit, as a 
creditor of the estate of McGuire, to set aside the final settlement of 
that estate on the ground of fraud. Defendant had judgment and 
plaintiff appealed. 


James M. Davis and Lewis A. Cuapman, for Appellant. 
B. B. Girt and A. S. Harris, for Respondent. 


Ray, J. 

The petition states that on the 20th day of July, 1871, one Wil- 
liam W. Walden was appointed, qualified and gave bond as the guar- 
dian and curator of the appellant, who was and continued to be a 
minor until the 1st day of December, 1874 ; that said Walden gave 
bond as such guardian and curator in the sum of $1,200, with the 
condition that said Walden would faithfully discharge his duties cs 
such guardian and curator ; that the securities on said bond were 
one John D. Sherman and the said Michael L. McGuire, deceascd ; 
that on the 21st day of October, 1873, said Walden, as such guardian 
and curator, made his first and only settlement in the Probate Court 
of Livingston County, by which it appeared that said Walden had of 
appellant’s estate the sum of $592.87 of the date of July 24th, 1872 ; 
that on the 15th day of March, 1873, the said Michael I.. McGuire 
died, and the respondent William McIlwrath was appointed and qual- 
ified as the administrator of said McGuire’s estate ; that respondent 
took charge of said estate, and on the 29th day of April, 1874, he 
made his first annual settlement, on which settlement he charged him- 
self as such administrator with $4,648 as the proceeds of a certain 
insurance policy on the life of his intestate. By said settlement re- 
spondent admitted that he had in his hands as such administrator, 
the sum of $3,666.65 ; that afterward, about the 15th day of lebru- 
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ary, 1875, respondent secretly appeared in the Probate Court and 
made affidavit that said life policy was intended to be for the bene- 
fit of said Michael L. McGuire’s widow ; that at said time the said 
widow of said deceased McGuire was a near relative of respondent, 
and that said respondent was acting in said matter as the attorrey 
and agent of said widow ; that respondent knowingly and fraudu- 
lently, represented to said Probate Court, that said sum of $4,648. 
proceeds of said life insurance policy, did not belong to said estate, 
but to the said widow, which representation was in conflict with his 
sworn inventory and first settlement, and was false ; that said repre- 
sentation was made for the purpose of benefiting said respondent's 
relative and defrauding plaintiff out of the amount due by said Wal- 
den, and for which said estate was bound, :n1 the whole of which 
amount due appellant said estate would have to pay, as said Walden 
end John D. Sherman were totally insolvent; that after said re- 
spondent, as administrator of said estate, had inventoried and charged 
himself with the proceeds of said life insurance policy, he paid debts 
against the estate of said deceased McGuire to the amount of $1,000, 
and paid them all out of the proceeds of said life insurance policy ; 
that the Probate Court, believing the representations to be true, cr- 
dered that respondent have credit for said money so received from 
the insurance on said life policy ; and on the 16th day of July, 1875, 
defendant made final setilement and was discharged; that he di! this 
while the appellant had a suit pending in the Circuit Court of Liv- 
ingston County, Missouri, on said bond, and of which suit respond- 
ent had notice; that said suit on the bond was dismissed because the 
Circuit Court had no jurisdiction, and appellant commenced this suit; 
that said policy was made payable to said Michael L. McGuire, and 
his legal representatives, and that respondent, as administrvor, 
rightfully received the proceeds ; that without the proceeds of said 
policy the assets of said estate were insufficient to pay the clains 
against said estate in the first, second and third classes ; that re- 
spondent’s action in the matter was intended to defraud appellant. 
Respondent’s answer denies all knowledge or information sufii- 
cient to form a belief as to guardianship or curatorship of said Wal- 
den, or that he ever gave bond or made settlement ; denies that he 
ever appeared in the said Probate Court, or ever secretly transacted 
any business, but alleges that all his conduct as administrator and 
all of his statements as such were open and fair, and that his final 
settlement and discharge as such administrator were made with and 
by said court, and said court. was fully advised of all the facts affect- 
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ing the title to said policy, and of all the acts and transactions of the 
respondent as such administrator ; that the said policy of insurance 
was effected by the said M. L. McGuire while he and Mary McGuire 
(his widow) were engaged to be married to each other, and that the 
object and purpose of said Michael in effecting such policy was, 
and he so stated to the said Mary during their engagement, to pro- 
vide for her as his intended wife a suitable fund for her support 
and maintenance as his wife and widow in case she should survive 
him, said fund to be held by her for her sole and separate use ; and 
respondent says that in pursuance of and in order to secure the ac- 
complishment of his aforesaid object and purpose he did, immedi- 
ately upon his marriage with said Mary, assign by delivery the said 
policy to her with the intent of investing her, to her sole and separ- 
ate use, with the exclusive right and title thereto, and to all the pro- 
ceeds and assets thereof; that on the death of said McGuire, she 
(Mary McGuire), the widow, placed the said policy in the hands of 
the respondent for him to collect the proceeds of said policy, and 
that he received the said policy with the understanding and agree- 
ment between them, that as between her and respondent she was 
the owner of such policy and lawfully entitled to the proceeds there- 
of ; that upon the aforesaid delivery to the suid Mary by way of as- 
signment thereof to her, the right and title thereto vested in her to 
her sole and separate use, and that since the collection of the 
money thereon by him, the right and title thereto vested in her to 
her sole and separate use. 

The reply is a denial of each and every material allegation of new 
matter in the said answer contained. 

It will be observed that the object of this suit is to set aside the 
final settlement of defendant as administrator of the estate of Me- 
Guire on the ground of fraud. Defendant was the administrator of 
McGuire, who was one of the sureties of William W. Walden, who 
was guardian and curator of plaintiff. The bond of the curator was 
dated July 20th, 1871. By the first and only annual settlement of 
said Walden, made October 21st 1873, it is shown that said curator 
was indebted to his ward in the sum of $592.87. 

Onthe hearing of the cause now before us, the Circuit Court found 
in favor of the defendant, and this finding should be conclusive 
against the plaintiff unless it be made to appear that said finding 
was not sustained by the evidence. We have examined the evidence 
carefully, and after such examination find no cause to arrive at any 
other conclusion than that reached by the trial court. And it is 
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our constant practice to defer, to some extent, at least, to the trial 
courts in their findings on matters of fact. Chouteau vs. Allen, 70 
Mo., loc. cit., 336. If there was no fraud, that must end the case 
and prevent the final settlement from being set aside. But notwith- 
standing we fully concur with the trial court in its findings, we think 
it proper to offer some reason why we regard the finding correct on 
the question of fraud, and also correct.on other grounds. 

The alleged fraud is said to consist in these facts, that McIlwrath, 
the defendant, who, as before stated, was McGuire’s administrator, 
having charged himself in his inventory, as such administrator, with a 
certain policy of insurance effected on the life of said McGuire on De- 
cember 9th, 1869, afterward went before the Probate Court and ob- 
tained an offset to the amount of said policy, by making an affida- 
vit that the policy was really the property of Mrs. McGuire, the 
widow of his intestate, and not the property of said intestate. 
Upon this showing the Probate Court gave the administrator the 
credit asked, and thereupon the settlement which is charged to be 
fraudulent (and which took place after due legal notice) was made. 
It does not seem to us that there was anything fraudulent in the ad- 
ministrator taking the course he did. He may have made a mistake 
in his duties or as to the law of the case ; but this should not be laid 
at his door as fraud ; unless upon better grounds than we find in 
this record. And it is well settled in this State that where a trans- 
action is as well compatible with honesty as dishonesty, that it shall 
be presumed to be the former and not the latter. Dallam vs. Ren- 
shaw, 26 Mo., 533. 

But we do not think that McIlwrath made any mistake, either in 
law or in fact, in taking the course and making the affidavit he did. 
It appears in evidence, and there is no controversy on the point, that 
said McGuire, just before he effected the said policy of insurance on 
his life, became engaged to be married to Mrs. McGuire, now his 
widow. After he was thus engaged, he told her he had effected a 
policy of insurance on his life for her special benefit, in contemplation 
of marriage. As before stated, this policy was effected December 
9th, 1869, and was made payable to said McGuire, his executors, ad- 
ministrators or assigns. Said policy was to be paid December 9th, 
1889, or at the death of the insured if he should die before that 
period. Immediately after the marriage occurred, which took place 
February 20th, 1870, the said McGuire delivered the policy of insur- 
ance to his then wife, saying to her that it was his intention, by de- 
livering the policy to her, to mvest her with the title to said policy, 
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to her own sole, separate and exclusive use ; and with the sole right 
to the proceeds thereof, as a means of support in case of his death 
and her widowhood. After the policy was delivered to Mrs. McGuire, 
she kept it in her exclusive control and possession, as well as the re- 
ceipts for the premiums paid from time to time, until the death of 
her husband, when she delivered them to MclIlwrath, the adminis- 
trator and defendant. 

The policy of insurance on the life of said McGuire, was assignable 
by parol, and by mere delivery, if such was the intention of the said 
McGuire ; and of this intention there can be no doubt from the evi- 
dence. Policies of insurance are choses in action, and like any 
other choses in action they may be assigned by delivery. Boeka vs. 
Nuella, 28 Mo., 180; Bennett vs. Pound, 28 Mo., 598. No writing 
is necessary, at least so far as vesting the equitable interest therein 
is concerned. St. John vs. Am. Mut. Life Ins. Co.,13 N. Y., 31. 
Mr. Phillips states : “ Policies are usually assigned in writing ; but 
a merely verbal assignment and delivery of the policy, gives to the 
assignee an equitable right to the proceeds, where the policy itself 
contains no provision to the contrary.” 1 Phillips on Ins. (4 Ed.), 
60; § 80 ; May on Ins., § 389. 

It was the original and legitimate purpose of life insurance to pro- 
vide for the widow and orphans, on the death of those upon whose 
exertions while living, they depended for support. Reynolds on Life 
Ins., chap. 1; Ellis on Life and Fire Ins., 99, § 2. And the possession 
of the policy is prima facie evidence of the right to receive the in- 
surance money. Bliss on Life Ins., 546. And, subject to the claims 
of all creditors to avoid a transfer made in fraud of their rights, any 
act which indicates an intention to transfer the interest in the policy, 
whether voluntarily or for a consideration, will be held good, though 
no possession is given of the policy or notice to the company. Ib., 
547. Prima facie, the wife’s possession is that of the husband, and 
in equity you may show the wife’s equitable ownership, even of a 
chattel, is the gift of her husband ; not considering for the present 
the claims of creditors. And there is no doubt that in contempla- 
tion of equity, husband and wife can contract with and convey to 
each other ; 1 Bishop on Mar. Women, § 719 ; Morrison vs. Thistle, 
67 Mo., 597 ; 2 Story Eq., §§ 1368, 1870 ; and Terry vs. Wilson, 63 
Mo., 498, recognizes the same doctrine. 

In the case before us, the assignment of the policy by the husband 
to the wife occurred long before the husband signed the bond of 
Walden, as one of his sureties. At the time of delivering the policy 
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to his wife, it does not appear that McGuire had any existing credi- 
tors, and if he did not have, the gift and delivery of the policy, be- 
ing but a reasonable provision for the wife, could not be avoided 
by any subsequent creditors without proof of an intent to defraud 
them at the time the policy was delivered ; and McGuire died March 
15th, 1873, long before the annual settlement of Walden, which oc- 
curred October 21st, 1873. 

At the utmost all the plaintiff could claim, under the rule an- 
nounced in Pullis vs. Robison, 73 Mo., 201, even if defendant’s final 
settlement be set aside for fraud, would be the amount of the policy 
produced by premiums paid by McGuire after he became 
insolvent. 

These remarks are of course based on the theory that the assign- 
ment of the policy, as before stated, was a valid one in equity if not 
at law, and such assignment is to be treated as if the husband, in- 
stead of delivering to his wife, had caused the policy to be issued 
directly to her, and in this light we feel inclined to regard it. Bliss 
on Life Ins. (2 Ed.), 544, and cases cited. 

For these reasons we must affirm the judgment. All concur, 
except Norton, J., who is absent. 
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SUPREME COURT OF TEXAS. 


Appeal from Dallas County. 


THE TEXAS & PACIFIC RAILWAY, Appellants, 
vs, 


LEVI & BRO., Appellees.* 


Where suit was brought against a railroad for damages done to cotton by fire 
from a locomotive, and the defense set up was that the cotton was fully in- 
sured and the policies had been collected. 

Held, a demurrer to such defense was propetly sustained. 


Where the cotton, when destroyed, was stored in a cotton yard. in close 
proximity to the railway track, and the evidence tends to show the use by 
the railway company of the most improved spark arresters. 

Held, The question as to whether or not it was a prudent act so to store the 
cotton should have been submitted to the jury for determination. 

The jury should determine from the evidence whether tle locomotives used 
by the railway were such as the law requires them to use to prevent injury 
to others, and whether the railway employes used the requisite degree of 
care, as well as whether the storing of the cotton where it was stored was, 
or was not, the exercise of proper care. 

The ordinary measure of damages for injury to property is the difference be- 
tween the value of that damaged before the injury occurred, and after the 
damage to it at the place of the injury. 

But where the property in its damaged condition could find no market at the 
place of its injury, the expenses reasonably necessary to prepare the injured 

. property for a salable market and shipment thereto should also be included 
in the estimate, ” 


Statement. 


This suit was brought by appellees against the appellant railway 
company to recover damages alleged to have accrued from the burn- 
ing of certain cotton belonging to appellees, which was stored in their 


* Opinion delivered June 29, 1888. From Texas Law Review. 
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cotton yard, in close proximity to the railway ; said damages being 
alleged to have been caused by sparks from appellant’s train through 
its carelessness. 

Defendant plead general denial, and specially, that if appellees’ 
cotton was damaged by fire from defendant’s engine, it was by rea- 
son of appellees’ own negligence in stacking it on a public street, in 
a place of danger, thus exposing it to any chance spark that 
might escape from defendant’s engine. And, further, that said cot- 
ton was insured by appellees in an insurance company for $1,500, 
which sum had been paid them by the insurance company, and was 
the full amount of damage done to said cotton. 

To this last plea a demurrer was sustained. The case was tried by 
a jury and a verdict rendered for appellees for $3,360, for which 
judgment was rendered. 


We ttporn, Leake & Henry, for Appellants. 
Cowart, Barxspate & Roperrson, for Appellees. 


Stayton, J. 

Appellant alleged as a defense that the appellees held policies of 
insurance on the cotton destroyed or injured, which had been col- 
lected, and that therefore it was not liable for such loss as the ap- 
pellees might have sustained through its negligence, to the extent to 
which appellees had been reimbused by the money collected upo1 
such policies. The court sustained a demurrer to this defense, and 
this is assigned as error. 

In this ruling there was no error. Ifthe cotton had been fully 
paid for by insurance companies under policies which had been paid 
for by the appellees, it is not perceived how that could in any man- 
ner affect the liability of the appellant. Such payment would be the 
result of contract with which appellant has no privity, and to whic! 
in no respect had it made any contribution. 

If when the suit was brought, the appellees had alleged such pay- 
ment by insurance companies and had sought to recover for the use 
of such companies from the party whose wrongful act caused the 
loss, there would be reason in such a claim. 

The insurer and the defendant are not joint tort-feasers, or joint 
debtors, so as to make the payment or satisfaction by the former 
operate to the benefit of the latter ; nor is there any legal privity 
between the defendant and the insurer so as to give the former the 
right to avail itself of a payment by the latter. 
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The policy of insurance is collateral to the remedy against the de- 
fendant, and was procured solely by the plaintiff at his expense, and 
to the procurement of which the defendant was in no way contribu- 
tory. * * * It cannot be said that the plaintiff took out the policy in 
the interest or behalf of the defendant ; nor is there any legal prin- 
ciple which seems to require that it be ultimately appropriated to 
the defendant’s use and benefit.” (43 Vermont, 538, Webe vs. Mor- 
ris and Essex R. R. Co., 35 N. J., 413 ; Clark vs. Wilson, 403 Mass., 
221 ; Hayward vs. Cain, 105 Mass., 213 ; The Propellor Monticello 
vs. Mollison, 17 Howard, 155 ; Dunham‘vs. N. E. Mut. Ins. Co., 1 
Lowell, 253 ; Mason vs. Sainsburg, 3 Douglass, 61; Clark vs. The. 
Inhabitants, 2 Barn. & Cress., 254 ; Merrick vs. Brainard, 38 Barbour, 
589.) 

It is urged that the court erred in giving the following charge :— 

“You are instructed that plaintiffs had a right to place their cot- 
ton upon their cotton yard, and in so doing they would not on this 
account alone be guilty of negligence, although said cotton yard 
was in close proximity to defendant’s road-bed.” 

The cotton yard in which the cotton was alleged to have been 
burned, was in close proximity to appellant’s railway, and the evi- 
dence tends to show that, by the use of the most approved spark 
arresters it is impracticable to prevent entirely the escape of sparks 
from locomotives, unless the draft is so closed by the spark arrester 
as to prevent the generation of steam. If such be the case, a railway 
company is authorized to operate its engines with such protection 
against injury to others by fire, as can be given by the use of a high 
degree of care in the selection and use of such appliances as are ap- 
proved by prudent and skillful persons, generally, engaged in such 
business, and are found to be best adapted to prevent the escape of 
fire by which others may be injured, even though as thus operated 
there may be danger of injury to others from fire escaping from lo- 
comotives. The business being authorized by law, no liability can 
be incurred from its exercise, unless there be a want of care in its 
prosecution, even though it be attended with some risk of injury to 
others. 

Such being the case, a very high degree of care is requisite from 
those whose property is so situated with reference to a railway, that 
it is liable to injury even when due care is exercised by the railway 
company. It is true that a person owning or renting property near 
a railway is entitled to use such property, but the greater the degree 
of exposure to injury from such proximity, the greater degree of care 
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should be exercised by such person to prevent injury from such 
causes for which a railway company will not be responsible, because 
impracticable to prevent them. 

What constitutes negligence sometimes may be a matter of law, 
but whether it exists in a given case is a question of fact for the de- 
termination of the jury, in all cases where there is a conflict of evi- 
dence, or the facts are disputed, and in no case submitted to a jury 
where the’ facts are contested, or even where the evidence admitted 
to be true is of such character that, different, well-organized minds 
might honestly arrive at different conclusions as to whether a person 
had or had not used due care, should a jury be instructed that an 
act does or does not constitute negligence, but there are cases in 
which as matter of law, there being no controversy about the facts, 
in which a court would be authorized to instruct a jury that a given 
use of property was not negligence when considered with reference 
to a specific use to which contiguous property is lawfully appropriated; 
as for instance, if the appellees had been using the open yard in 
which the cotton was stored for the purpose of storing railroad iron, 
stone, brick or other non-inflammable material, which, however, may 
be injured by fire, the court, with reference to an injury caused by 
sparks from a passing locomotive, might instruct a jury that such use 
was not negligence. If the same lot was used as a lumber yard, in 
which to store plank and other inflammable material, it would be a 
question of doubt as to whether such use, reference being had to the 
use to which contiguous property was lawfully appropriated, was 
negligence or not. So in the use of a yard, contiguous to a railway 
track, for the purpose of storing baled cotton, which as a matter of 
common knowledge is inflammable and easily ignited, when it is 
shown that contiguous property is lawfully used for a purpose from 
which it necessarily results that the cotton will be subjected to some 
danger from fire, it might be doubtful if the storing of baled cotton 
in such a place was a prudent act, and the question should be sub- 
mitted to the jury. 

If cotton badly baled, or of which the baling had been cut, which 
seems to have been the case with the cotton injured, for the purpose 
of sampling it, and thus more exposed to fire than if the cotton was 
well baled it would become more doubtful still if such use would be 
® prudent use, and hence, the greater necessity for leaving the entire 
question of negligence to the jury, under all the evidence. 

If we go a step further, and suppose a yard situated as was that of 
the appellees, to be used for the purpose of storing lint cotton, in no 
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way compressed or covered, than which but few things are more 
easily ignited, in such case a court certainly would not be authorized 
to instruct a jury that such use would not be negligence, in face of 
the proof that locomotives were frequently passing within a few yards 
of it, and that with the utmost care consistent with the use of such 
machinery, sparks would escape therefrom and might reach and fire 
the cotton. If we take an extreme case, and suppose that instead of 
using the yard in which the cotton was stored for that purpose, the 
appellees had used it for a powder magazine, in which, without any 
covering, they left open kegs of gunpowder, then, if it be admitted 
that such was the case, and that locomotives were passing within a 
few yards of that place frequently, and that therefrom sparks would 
escape which might reach such explosives, even with the exercise of 
that care required by law of a railway company to prevent injury to 
contiguous property by fire from its locomotives, the court might 
instruct a jury that such use was not a prudent use ; butif there was 
a controversy as to the facts, even in such a case the whole matter 
should be left to the jury. (Wharton on Negligence, 420 and cita- 
tions.) 

The whole question as to whether the locomotives used by the ap- 
pellant were such as the law requires them to use to prevent injury 
to others ; whether its employes used the requisite degree of care, 
and whether the storing of the cotton in the condition the evidence 
showed it to be in a place of such close proximity to a railway track 
was or was not the exercise of proper care, should have been left to 
the determination of the jury upon the evidence, untrammeled by 
any charge that an occupation of the lot for storing cotton was not 
negligence ; for neither the court below nor this court can declare as 
matter of law that such use was or was not negligence when taken 
in connection with all the evidence in the case. 

The other parts of the charge upon the question of negligence of 
the respective parties was reasonably full ; but we cannot say that 
the charge given may not have controlled the verdict. 

The charge to the jury in reference to the character of appliances 
incumbent upon the appellant to use to prevent injury to others by 
fire is perhaps more exacting than can be sustained. (Wharton 
on Negligence, 872 ; Thompson on Negligence, 154, 155.) 

The ordinary measure of damage for injury to property is the dif- 
ference between the value of that damaged, before the damage was 
done, and its value after the injury to it; and in so far as property 
is wholly destroyed, its value ;- and this at the place where the injury 
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occurs, unless injured by a person who has contracted to deliver it 
at a different place. (2 Sedgwick Measure of Damages, 94, 487.) 

In this case, however, there would be some difficulty in applying 
the rule, for there is evidence tending to show that the property in 
its damaged condition could have found no market where it was, and 
that it could not be shipped to another market without re-packing. 
In such case, we are of opinion that such expenses as were neces- 
sarily incurred in selecting the cotton which was injured from that 
which was not, but might still find a market as merchantable cotton, 
and separating the one from the other, and so re-packing both quali- 
ties that the same could be sent to market, were matters which might 
legitimately be looked to in estimating the damage sustained by the 
appellees, and that such necessary expense, and the difference in the 
value of the cotton before it was injured, and after thus separated 
and re-packed, with interest on such difference, would be the measure 
of damage (Winne vs. The Illinois C. R. R. Co., 31 Iowa, 587 ; Street 
vs. Laumier, 34 Mo., 469), and to this would the appellees be entitled 
if the injury resulted from the negligence of the appellant. 

For the errors indicated the judgment is reversed and the cause 
remanded. 





Adams vs. Manufacturers & Builders Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF RHODE ISLAND. 


JOHN F. ADAMS 
vs 


MANUFACTURERS & BUILDERS INS. CO.* 


The insurance was obtained by S. & S., agents employed by the insured to 
place it, from B,, the local agent of the company. Afterwards the general 
agent of the company wrote to B. to cancel, who accordingly notified S. & 
S. of cancellation, but the latter failed to notify the insured. The policy 
provided that if any broker or other person than the assured have procured 
it, he shall be deemed the agent of the assured and not of the company ‘‘in 
any transaction relation to the insurance ;” also, that the insurance might 
be terminated at any time on giving notice to that effect. 

Held, That an agent to procure insurance in not from that engagement alone 
authorized to cancel the policy. 

Held, That the provision making the party procuring the insurance the agent 
of the insured, applied only to acts relating to the procuring of the insur- 
ance, and did not render him an agent to accept notice of canéellation, 


Held, That a custom ameng such agents to accept notice of cancellation, would 
not afiect the insured unless uniform and known to the insured. 


Held, that evidence of such usage, especially where it was claimed that a pre- 
vious policy of the assured had been similarly canceled, is admissible to 
show such a knowledge of its existence by the insured as shall bind him 
by it. 


C. B. Farnsworts, for Plaintiff. 
D. B. Porrer & T. Swarts, for Defendant. 


Lowett, J. 


At the trial of this cause a verdict was ordered for the plaintiff 
sub,ect to the opinion of the court upon questions of law. 


* Decision rendered, August 23, 1883, 
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The defendants, a company incorporated in New York, insured 
$1,500 upon the plaintiff's mill, machinery, etc., situated at Attlebor- 
ough, Massachusetts, by a policy dated and issued, October 1, 1881, 
payable to certain mortgagees. The plaintiff lives in Pawtucket, and 
the insurance was obtainied by the insurance agents Starkweather 
and Shepley, doing business at Providence, of E.S. Babbitt, of the 
same place, local agent of the defendants, and was forwarded to 
the plaintiff. October 7, 1881, the defendants’ general agent wrote 
from New York to Mr. Babbitt to cancel the policy, in virtue of the 
stipulation cited below, and he gave notice of cancellation to Stark- 
weather and Shepley, who failed to notify the plaintiff, and a few 
days later the mill was destroyed by fire. The question is whether 
the notice of cancellation was sufficient. 

An agent to procure insurance is not, from that engagement 
alone, anthorized to cancel the policy. Latoix vs. Germania Ins. 
Co., 27 La. An., 113 ; Rothschild vs. American Cent. Ins. Co., 74 
Mo., 41; and it was admitted at the hearing that he is not, by 
law, independently of stipulation or usage, an agent for any other 
purpose than that for which he was employed. The defendants 
contend that such a power was given in the policy itself, in the fol- 
lowing paragraphs :— 


“5. Retatrrve to Issuzt anp CanceLLATIoN oF Poxicy :—~ 


1. If any broker or other person than the assured have procured 
this policy, or any renewal thereof, or amy idorsement thereon, he 
shall be deemed to be the agent of the assured and not of this com- 
pany in any transaction relating to the insurance. 

2. This insurance may be terminated at any time by request of 
the assured, or by the company, on giving notice to that effect. 
On surrender of the policy the compsny shall refund any premium 
that may have been paid, reserving the usual short rates in the first 
case, and pro ra/a rates in the other case.” 

The defendants construe this provision of the policy to mean that 
the agent who prucures the policy shall be an agent to cancel it, or 
to receive notice of cancellation. But its meaning and purpose are 
plain. It was inserted for the purpose of meeting certain well- 
known decisions of the courts, among them the Supreme Court of 
the United States, holding the companies responsible for the mis- 
takes of their agents in making up applications or doing other 
work for the assured ; and its meaning is that in any transaction in 
procuring the insurance or any renewal or itidorsement, the person 
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who acts for the assured shall be his agent and not the agent of the 
company, although he may be in other matters their agent, general 
or special, or even one of their principal officers. The only possi- 
ble ambiguity is in the words “ any transaction,” which might under 
some circumstances be broad enough to cover the defendant’s posi- 
tion ; but in this instance they are intended to make it clear, that 
whether the dispute may concern a representation, a warranty, an 
application, an indorsement, or any other transaction, the person who 
acted for the assured shall be considered his agent, which is empha- 
sized by large type. and shall not bind the company by any acts, 
omissions or mistakes. This is its whole purpose and effect. 

To hold that because of the words “any transaction,” the assured 
had stipulated for an irrevocable agency for all purposes in anyone 
who acted for him in procuring the policy, or any renewal thereof, 
or indorsement thereon, would be unreasonable, for there is no oc- 
casion for such an ayency, except in the exigencies of this case : and 
it would be even absurd, for it might make three or four such agents, 
if so many persons had acted in the several matters referred to. 
That underwriters have so understood similar stipulations was as- 
serted in argument ; but we take leave to doubt it, as it supposes 
them unable to understand the meaning of a plain sentence of their 
own devising. 

In the construction of written instruments containing no technical 
terms, authorities are of but little value. Each writing differs 
somewhat from every other, and if a judge cannot understand the 
one which he has before him, it is of little use to tell him how 
another judge has understood one that is more or less like it. 
So far as authority goes, however, it favors the contention of the 
plaintiff. The Supreme Courts of Massachusetts and Pennsylvania 
have so construed similar stipulations, in White vs. Connecticut F. 
Ins. Co., 120 Mass., 230, and First Nat. Ins. Co. vs. Isett, 14 Report- 
er, 378 ; while the Circuit Court of the United States for the Dis- 
trict of New York, has sustained that of the defendants in Grace vs. 
American Cent. Ins. Co., 16 Blatch., 433 ; but in that case the collo- 
cation of the single paragraph concerning agency and cancellation 
was such as seemed to Judge Benedict to establish an intended 
connection between them. The defendants here argue that the col- 
location is of no importance, but as the judgment turned very 
largely upon that circumstance, this argument is a criticism upon 
the judgment itself, rather than a reason for applying it to a policy 
which is differentiv constructed. 
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As proof of a general agency the defendants offered to show 
that on one occasion a policy issued to the plaintiff by another 
company through the agency of Mr. Babbitt, had been canceled by 
notice to Messrs. Starkweather and Shepley ; under what circum- 
stances we do not know, as the judge rejected the evidence. An 
instance of this sort would be some slight evidence of agency, but 
the defendants afterwards called the plaintiff as a witness, and he de- 
nied that Starkweather and Shepley were his agents to receive no- 
tice. He was not testifying to a mere conclusion, for he told pre- 
cisely what their employment was, namely, to obtain insurance for 
him, and nothing more. In the face of this uneontradicted and un- 
impeachable testimony, the jury would not have been warranted 
in finding that Starkweather and Shepley were authorized by the 
plaintiff to receive notice of cancellation, and so the exclusion of 
the evidence was immaterial for the purpose for which it was of- 
fered. 

The defendants offered to prove a usage among insurance agents 
in Providence to notify each other of the cancellation of policies; that 
is, that the insurance agent who procured the policy on the one side, 
and the local agent who granted it cn the other, were authorized by 
usage to receive such notices. Evidence of a similar usage was re- 
ceived by Judge Benedict in Grace’s Case, 16 Blatch., 433, to assist 
in the construction of the policy ; and for that vurpose, it is before 
us on this motion. But it does not change our opinion of the meatr- 
ing of the stipulation heretofore considered, because the usage ex- 
tends only to insurance agents procuring a policy, and the stipula- 
tion refers to any person, whether an insurance agent or not, who 
shall have acted for the assured in any matter whatsoever. 

Whether the evidence should have been received to add to the con 
tract of the parties, is the difficult question of this case. In Grace’s 
case, Judge Benedict found that the usage was proved ; but hel | 
that the stipulation for canceling the policy by notice could no! 
be varied by it even to the extent of allowing the assured a rea- 
sonable time in which to procure other insurance ; and said, though 
he had no occasion to decide, that the usage could add nothing 
to the powers of the agent. The ruling in this case conormed to 
that dictum. 

After an examination of the authorities we hold that a usage of 
this sort might be binding on the plaintiff, if proved to be uniform, 
and to be known to both parties, but not otherwise. It purports 
to make an agent for the respective parties whom they have not 
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made for themselves. The policy provides that the defendants may 
cancel the policy by notice. This, of course, means notice to the 
plaintiff ; and notice to the authorized agent of the plaintiff must 
be notice to him. To make Starkweather and Shepley the plaintiff's 
agents for this purpose the usage is invoked. If there is such a 
usage, it provides for a fictitious or arbitrary notice, as much so as if 
publication in a certain newspaper, or proclamation at some public 
exchange, were the mode of notice. If it governs this case, it must 
govern the next succeeding one in which the plaintiff shall bring his | 
action against Starkweather and Shepley for neglecting to inform 
him of the cancellation. 

To establish a usage of this sort it must be proved to be uniform 
and to be known to the plaintiff. In some cases, as where a note 1s 
made payable at a particular bank, or the contract of a charter party 
is to be performed at a particular port, the ordinary usages of the 
bank or of the port make part of the contract. So of the usage in 
the stock exchange, which stands on a footing of its own, as is shown 
by Folger, J., in his able opinion in Walls vs. Bayley, 49 N. Y., 464. 
But in most cases, a usage which adds to or varies the contract must 
be proved to be known to the party sought to be bound by it; and 
this should clearly be the case where an artificial agency is to be 
made out. See Savings Bank vs. Ward, 100 U.S., 295, where an 

_attorney of the borrower had given a certificate of title upon which 
the lender relied in accepting a mortgage, and proof of a usage that 
the attorney should be considered the agent of both parties was 
rejected. In Adams vs. Otterbach, 15 How., 539, the usage ofa bank, 
established but a short time, and not actually known to the defend- 
ant, was not permitted to bind him. This case resembles somewhat 
that of Sweeting vs. Pearce, 9 C. B. N. S., 534, Affg S. C., 7 C. B. N. 
G., 449, in which one of the judges, speaking of a usage for insur- 
ance brokers to settle losses by set-off, instead of money, said it 
hardly seemed a reasonable custom unless known to the plaintiff (the 
assured) ; and as he did not know of it, though it had been estab- 
lished for a great many years, and though the jury found that it 
was known to most merchants and ship-owners, they held that the 
plaintiff was not bound by it. See, also, on this point of actual 
knowledge, or that the presumption of knowledge is rebuttal, Law- 
son on Usages, § 25, which is headed, “ Particular customs not known 
to the insured inadmissible ;” and Walls vs. Bayley, 49 N. Y., 464 ; 
Rogers vs. Merchants Ins. Co., 1 Story R., 603 ; Stebbins vs. Globe 
Ins. Co., 2 Hall (N. Y.), 632 ; Protection Ins. Co., vs. Harmer, 2 
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Ohio St., 452 ; Howard vs. Great Western Ins. Co., 109 Mass., 384; 
Kerchner vs. Venus, 12 Moore P. C., 361; Ward vs. Harris, L. 
R., 8 Irish C. L., 365; Adams vs. Pittsburg Ins. Co., 76 Penn, 
St., 411. 

Upon these authorities, and upon the true theory of the admission 
of usages to explain and add to contracts, we find nothing repug- 
nant to this policy or to any settled rule of law which shonld oblige 
us to reject absolutely the proof of such a usage ; but, on the other 
Land, we do find that the addition of an arbitrary authority to 
a person other than the principal, to receive a notice which is to an- 
nul the contract, should be proved by the most clear and unequivocal 
evidence, and be brought home to the actual knowledge of the plaint- 
iff or defendant, who is to be bound by it, The question then is, 
whether the rejection of the evidence should require us to grant a 
new trial. The offer of proof may not have contained all that the 
defendants could have produced if the ruling had been less absolute 
in rejecting the usage. The fact, if it be one, that the plaintiff had 
once held a policy which was afterwards canceled by notice to his 
brokers, would, in this connection, be highly important. It was not 
offered with this view, but it may be so used on a second trial. We 


think it fairer to open the case upon this question of agency, 


though upon this only, and it is so ordered, 
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SUPREME COURT OF CALIFORNIA. 
Appeal from Superior Court, San Francisco. 


SANFORD, Re-pondent, \ 
} 
vs. ( 


CALIFORNIA MUTUAL FIRE INS. ASSOCIATION, | 
Appellant.* / 


The non-payment of an assessment levied against a member of a mutual insur- 
ance company for his proportion of losses and expenses incurred by the 
company, on the plan of insurance upon which the policy was issued, did 
not operate to forfeit or suspend the policy—such forfeiture or suspension 
for non-payment of the assessment not being so provided by the terms of 
the policy. 


W. S. Gooprettow, for Respondent. 
A. W. Tompson, for Appellant. 


McKesr, J. 


The only question in the case is whether the non-payment of an 
assessment levied against a member of a mutual insurance company 
for his proportion of losses and expenses incurred by the company, 
on the plan of insurance upon which the policy was issued, operates 
to forfeit or suspend the policy. 

It is said in Lycoming Fire Insurance Company vs. Rought (97 
Pa. St., 415): “If a member of a mutual insurance company is in 
default in the payment of an assessment on his policy after due notice, 
according to the by-laws and rules of the company, the protecting 
power of the policy is suspended until the assessment is paid. No 


* Opinion filed June 23, 1883. From Pacific Coast L. J. 
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recovery can be had for a loss sustained during the continuance of 
such default.” 

But in that case the contract was made with reference to a by-law 
of the company which provided that whenever an assessment shall 
have been made upon the premium notes and the same is not paid 
within thirty days after having been demanded by the company 

* * * the policy of insurance given upon such notes shall be 
null and void until said assessment shall be paid. The time for pay- 
ment was, therefore, fixed by the contract, and by uotice of the as- 
sessment and the demand for payment, and the contract itself pro- 
vided for a forfeiture or suspension of the policy until payment. 

The case in hand differs from that in this: there was no time fixed 
for the payment of the assessment, either by the by-laws of the com- 
pany or in the notice of the assessment or the demand of pay- 
ment. The liability of the plaintiff to pay the assessment was there- 
fore the result of an obligation arising from an independent contract 
which was enforceable against him according to law, and there was 
nothing in the terms of the policy which declared a forfeiture or 
suspension of the policy in case of non-payment. On the contrary, 
while the policy provided that “ all persons insuring shall be ratably 
assessed, and are bound to pay their proportion of all losses and ex- 
penses happening to and accruing in or to said association,” it also 
provided for the cancellation of the policy by the secretary of the 
company whenever he deemed advisable * * * for non-com- 
formance to the rules and regulations of the association. That dis- 
cretion was never exercised. There is no claim that the policy was 
ever canceled for non-payment of the assessment. 

The court found “ that no notification or intimation was at any 
time given by defendant to plaintiff that the assessment was to be 
paid by or within any particular time ; and that the plaintiff has 
never, at any time, refused to pay it.” 

It follows that the non-payment of the assessment will not defeat 
plaintiff's right to recover. The performance or non-performance of 
an act does not involve a forfeiture of a policy of insurance unless it 
be so provided by the terms of the policy. 

Judgment affirmed. 

We concur: Ross, J., McKinstry, J. 





LOWER COURT DECISIONS. 


FRAUDULENT PURCHASE OF CLAIM BY INSOLVENT 
COMPANY. 


U. S. District Court, N. D. Illinois. 


In re STATE INSURANCE CO., Banxrvupt.—In Bankruptcy. 


William Bross held a policy issued by the bankrupt company for $5,000, on 
which the loss by fire was-total ; upon representations made that the com- 
pany would pay only ten cents on the dollar, he transferred the claim un- 
der the policy to J. B. Smith for $500. The policy was presented to the 
proper officers of the company by Smith, the liability of the company on it 
adinitted, and a certificate of indebtedness for the amount of the policy 
issued to Smith. This certificate was assigned by Smith to the National 
Loan & Trust Company. This company and the State Insurance Com- 
pany, were under the control of the same men as officers and this purchase 
was made in pursuance of a conspiracy between certain of the officers and 
managing members of the two corporations, for the purpose of enabling 
such persons to absorb the entire funds of the insurance company, and at 
the time of the purchase, the assets of the company would pay at least 20 
per cent ; that Smith in making the purchase acted in behalf of the parties 
to the scheme, 

The attempt of the National Loan & Trust Company to prove its claim on 
this and other policies it had purchased, was held to be fraudulent and its 
claim rejected. Long before this decision Mr. Bross had given notice to 
the register that this policy was fraudulently obtained, and that he in- 
sisted upon it as a claim against the bankrupt estate. That. it was not 
necessary after this decision for Bross to prosecute his bill in equitr. That 
the title of the National Loan & Trust Company was fraudulent as against 
the insurance company, and it cannot be heard to say that the claim is 
canceled, if its agent obtained it by fraud from the owner. 

Under the evidence the claim was proved in apt time. 


E. A. Oris and A. S. Braptey, Attorneys of Wm. Bross. 


Buiopveert, J. 
At the time of the great fire of October 8 and 9, 1871, William 
Bross held a policy issued by the bankrupt company for $5,000, on 





* Decision rendered June 11, 1883. From Chicago Legal News. 





736 Report of Decisions. [Oct., 


which the loss by said fire was total. In the fore part of November, 
1871, representations were made to Mr. Bross to the effect that the 
assets of the company would not enable it to pay over 10 cents on 
the dollar of its liabilities, and acting upon the belief that these rep- 
resentations were true he transferred the policy and his claim under 
it to J. B. Smith for $500. The policy was presented to the proper 
officers of the company by Smith, the liability of the company upon 
it admitted, and a certificate of indebtedness for the amount of the 
policy issued to Smith. This certificate of indebtedness was as- 
signed by Smith to the National Loan & Trust Company. The 
State Insurance Company and National Loan & Trust Company were 
both in the control of the same men as officers of the two corpora: 
tions, and I have no doubt from the proof that this purchase was 
made in pursuance of a conspiracy between certain of the officers 
and managing members of the two corporations for the purpose of 
enabling such persons to absorb the entire funds of the insurance 
company ; that at the time this purchase was made the assets of the 
insurance company were sufficient to make this policy worth at 
least 20 per cent of its face value in any contingency ; that J. B. 
Smith, whatever may have been the form of the transaction, did not 
make the purchase of this policy for his own use nor on his own ac- 
count, but acted wholly in behalf of the parties to the scheme for 
absorbing the funds of the insurance company. 

The 5th of September, 1872, and after the facts in regard to the 
purposes of the parties connected with the bank and insurance com- 
pany had been disclosed by proofs taken under the direction of this 
court, Mr. Bross filed with the register, and as part of the proceed- 
ings in this case, a notice that he claimed the right to rescind the as- 
signment of said policy on the ground that it had been procured 
from him by fraud, and afterward he filed a billin equity to set aside 
that assignment. Pending said bill a decision was made in this case 
in substance to the effect that the National Loan & Trust Company 
had purchased this, with other policies, with the funds of the insur- 
ance company, and that such policies and the certificates issued in 
adjustment of the losses on such policies Were void in the hands of 
the National Loan & Trust Company. After this decision, Mr. 
Bross seems to have taken no further steps with his chancery suit, 
but in July, 1875, he proved his claim in bankruptcy against the 
bankrupt’s estate on this policy, and the claim was duly allowed by 
the register. In January, 1877, the assignee filed his petition for a 
re-examination and expunging of this cJaim, of which due notice was 
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given the claimant. By reason of some papers beitig mislaid a final 
hearing upon the merits has been delayed until recently. The rea 
sons urged by the assignee for expunging the claim are :—~ 


1. That Mr. Bross does not own the claim. 


2. That the proof of loss was not made in apt time as required by 
the terms of the policy; that is, the policy contained the usual clause 
that no suit could be maintained for a loss under it unless com- 
menced within one year after the loss occurred ; that the loss oc- 
curred in October, 1871, and proof of this claim in bankruptcy was 
not made until July, 1875. 


In regard to the first point, I do not understand that anyone else 
has proven a claim against the bankrupt’s estate on this policy. The 
attempt of the National Loan & Trust Company to prove its claim 
on this and other policies it had purchased was held to be fraudu- 
lent and its claim rejected. Long’ before this decision was reached, 
Mr. Bross had given notice to the register that this policy was 
fraudulently obtained from him, and that he insisted upon it as a 
claim in his favor against the bankrupt’s estate, and proceedings 
were instituted by suit in equity to have the assignment to Smith 
and the National Loan & Trust Company set aside. When the 
court held that the National Loan & Trust Company had no title 
and could obtain no title to this and the other policies it had pur- 
chased with the money of the insurance company, I cannot see what 
reason there was for Mr. Bross to further prosecute his equity suit. 
If the policy had been purchased with the money of the company 
- for its full value and without fraud by Smith and those acting with 
him, undoubtedly the legal effect of such purchase would be to can- 
cel the policy as a claim against the bankrupt estate. But the ef- 
fect of the decision of the court as to the purchase of these claims 
by the National Loan & Trust Company was to make the National 
Loan & Trust Company and those acting with it in regard to those 
claims, the agents of the insurance company. And if they perpe- 
trated a fraud on the holders of this policy, as the proof clearly 
shows they did, the insurance company, whether in bankruptcy or 
out of it, cannot take advantage of such fraud. And I do not think 
it was necessary for Mr. Bross, after the action of the court in re- 
gard to these claims held by tke National Loan & Trust Company, 
to prosecute his bill in equity to a final hearing. The title of the 
National Loan & Trust Company to the policy was fraudulent as 
against the insurance company, and the insurance company cannot 
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be heard to insist that the claim is canceled if its agent obtained it 
from the actual owner by fraud. 


If a man intending to go into bankruptcy whose estate will pay 
50 cents on the dollar gets a friend to buy up all or a part of his in- 
debtedness at 10 cents on the dollar upon false statements of fact 
as to the amount of dividend his estate will pay, I think no court in 
bankruptcy would hesitate a moment in holding that an indebted- 
ness thus obtained by fraud could be proven against the bankrupt’s 
estate. 

As to the last point—that the claim was not proven in apt time— 
I do not doubt that the adjustment of the claim by the insurance 
company, while it was held by Smith, and the issue of the certificate 
of indebtedness, is a waiver of the year clause in the policy, and 
that this waiver inures to Bross, the real and equitable owner of the 
claim, as fully as if the certificate had been issued to him. The pe- 
tition to re-examine and expunge the claim will be dismissed. 


GUARANTEE INSURANCE.— LEGALITY OF CORPORATE 
BONDS. 


Surrogate’s Court of New York County. 


EstaTE oF Emewine R. FIcer. 


Under the statute of New York the bond of a corporate company is sufficient 
compliance with the law requiring a bond with surety. 


Rottixs, 8. 
It is declared by section 2,830 of the Code of Procedure, that be- 
fore letters guardianship of an infant’s property are issued by the 
Surrogate’s Court. The person appointed must execute to the infant, 
and file with the surrogate, a bond with two sureties in a certain spec- 
fied sum. 
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In 1881, after the foregoing provision went into effect, the Legisla- 
ture passed an act entitled “ An act to facilitate the giving of bonds 
required by law” (chapter 486). It provided that in cases where a 
person was required by law to give a bond with security for the 
faithful performance of any duty, an officer authorized to accept 
such bond and to pass upon its sufficiency, might in his discretion, 
approve the same “ whenever the conditions of such bond should be 
guaranteed by a company duly organized and authorized to guaran- 
tee the same.” 

A question has arisen whether it is still necessary that a guardian’s 
bond should bear the names of two sureties, or whether such a bond 
is in conformity with law, though it be signed by the guardian 
alone, if it is approved by the Surrogate and is guaranteed by such 
a corporation as is referred to in the act of 1881. Either view seems 
to be in harmony with that language of the act. But as to the 
meaning and intent of its provisions, whatever doubts may at first 
suggest themselves will disappear, I think, upon careful examination 
of certain of its terms to which reference has not yet been made. 

For example, upon reading the statute as a whole, it is discovered 
that it does not expressly relieve an officer who takes a guaranteed 
bond from the duty of examining and determining the sufficiency of 
sureties. Indeed, the very absence of any distinct provision for such 
relief is urged as an argument against the acceptance of such bond 
without such sureties. But if it is still incumbent upon the officer 
to whom a bond is submitted for approval, to require justification of 
sureties in all cases, or by some inquiry to ascertain their responsi- 
bility, it was very absurd to provide that he might accept bonds 
whenever they were guaranteed by a duly authorized corporation. 
Of course he might, if they were otherwise in conformity with law 
and consistent with the proper exercise of his discretion. No legis- 
lation was necessary to tell him that, for nobody can ever have sup- 
posed that even a worthless guaranty could invalidate a bond which 
was duly executed and secured by the sufficiency of its sureties, or 
that the acceptance of such a guaranty upon such a bond was an il- 
legal act, until it was expressly authorized by the Legislature. 

It must assuredly have been intended that the guaranty of the cor- 
poration, if satisfactory to the officer to whom a bond was offered for 
approval, should supply the place, not only of justification of sure- 
ties, but of any inquiry into their sufficiency, or indeed of any re- 
quirement of pecuniary responsibility on their part. But in view of 
this destruction of the substance of suretyship upon guaranteed 
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bonds, there was manifestly no advantage in retaining its form, and 
herein lies an argument of some force in favor of the view that a 
bond which is guaranteed as required by the statute, and is duly ap- 
proved, is effectual without bearing any name as surety. 

This view is-also supported by another consideration. Section 2 
of the act provides that the guaranty of an authorized company 
“shall not be accepted whenever its liabilities shall exceed its as- 
sets.” 

Now, unless it is intended that the guarantee may supply the place 
of the surety, this singular anomaly presents itself: That upon a 
bond which scrupulously complies with the requirements of law, and 
bears the names of the requisite number of responsible sureties, the 
officer to whom it is submitted is absolutely forbidden to accept the 
guaranty of any company whose liabilities exceed its assets. 

So many absurdities seem to result from any other interpretation 
of the statute, than that which vests discretionary authority in the 
Surrogate in passing upon the sufficiency of a bond under circum- 
stances like the present, to dispense with sureties upon the due exe- 
cution of a guaranty, that I must sustain the construction which 
would hold that even without sureties, a bond so guaranteed is valid 
and legal, 





